R@ TEM NO. 207 COURT NO. 1 SECTI ON | VA

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No(s).7464 OF 2004

(From the judgenent and order dated 28/11/2003 in CR No. 557/2003 of

The H GH COURT OF M P AT JABALPUR)

DAYARAM YADAV Petitioner(s)

VERSUS

SANTOOLAL BACHWANI Respondent ( s)

(Wth appln(s) for perm ssion to place addl. docunents on record and

wi 8th prayer for interimrelief )

(For Final Disposal)

Date: 04/03/2005 This Petition was called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTICE D.M DHARMADHI KARI
For Petitioner(s) M. Vivek K Tankha, Sr. Adv.

M. P C Sen, Adv.

M. Vishwajit Singh, Adv.

For Respondent (s) M. Prakash Shrivastava, Adv.



UPON hearing counsel the Court made the follow ng

ORDER

Leave granted.

The appeal is allowed. The inpugned judgnent dated

28.11. 2003 of t he Hi gh Court is set asi de and t hat of t he

Rent Controlling Aut hority is restored. However , to save
t he r espondent from the peri | of sudden evi ction, it is
directed t hat t he order of eviction shal | not be avai l abl e

for execution for a period of Si X nont hs from today subj ect
to t he r espondent filing t he usual undert aki ng bef ore t he
Executing Court and clearing all the arrears within a period

of four weeks and continuing to clear subsequent dues nonth-

by- nont h.

No order as to costs.
(D.P. WALI A) (SHELLY SEN GUPTA)
COURT MASTER COURT MASTER

(Signed Oder is placed on the file)

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 1552 OF 2005

[arising out of SLP(C) No. 7464 of 2004]



Dayar am Yadav ... Appel |l ant

VS.

Sant ool al Bachwani ... Respondent

ORDER

Leave granted.

An application under Section 23-A of the MP. Accommodati on

Contr ol Act, 1961 (hereinafter referred to as "the Act", for short)

seeking eviction of the respondent fromthe suit acconmpbdati on which

is a shop held on tenancy for non-residential purpose, was allowed by

the Rent Controlling Aut hority. The tenant preferred a revision in

t he Hi gh Court whi ch has been al | owed and t he or der of eviction

passed by the Rent Controlling Authority has been set aside. Feeling

aggrieved, the landlord has filed this appeal by special |eave.

The | andl ord-tenant relationship is not disputed. The suit
acconmmodat i on is a shop wherein the tenant-respondent is runni ng a
petty cloth shop. The appel | ant was a governnent servant and has

retired. The appel | ant does not have any ot her non-resi denti al



acconmodat i on of hi s own excepting t he Sui t shop. These facts are

not in controversy.

Accor di ng to t he appel | ant, he havi ng retired from

governnent service wanted to engage hinself in a comercial activity

for t he purpose  of avai l i ng addi ti onal ear ni ngs over and above hi s

pension and al so for keeping hinself busy and, therefore, bonafidely

required t he sui t shop for t he pur pose of starting grocery busi ness

of his own. This avernent has been held to have been substanti ated

by the Rent Controlling Aut hority. In revision, the High Court has

reversed t he finding form ng an opi ni on t hat t he appel | ant bei ng a

retired person hi s need was not bonafi de, i nasmuch as he could

happi l y survive on t he pensi on and bei ng an ol d- aged person t he

concept of hi s i nvol vi ng hi nsel f into a conmercial activity did not

comend to the High Court.

After heari ng t he | ear ned counsel for t he parties, we are

satisfied t hat t he Hi gh Court in exerci se of its revisiona

jurisdiction could not have interfered with t he finding of fact



arrived at by the trial court. The avernments nade in the application

specifically spel | ed out a case for evi ction wi thin t he meani ng 0

cl ause (b) of Secti on 23-A  of t he Act . W have al so been

through the evidence by the | ear ned counsel for t he parties.

para 5 of the appellant’s statenment, he has clearly stated that after

his retirement he was jobless and wanted to open a general store in

the di sputed shop which was situated just below his own residentia

preni ses. He had no other shop excepting the one with the tenant and

his need was bonafi de. He al so st at ed t hat he want ed to

Vi

live

confortably on his pension added by the earnings from the business

whi ch he want ed to open in t he shop and t hat will al so

maki ng good use of his tine. H s testinony was corroborated by the

statenents of other w tnesses who were exam ned

enabl e

There is not hi ng wWr ong in a retired gover nnent servant

engaging hinself in a comercial activity which he feels he can carry

on so as to supplenent his income and also to keep hinmself busy. The

H gh Court has al so overl ooked the statutory presunption contained in

sub-section (3) of Section 23-D  of t he Act whi ch provi des

t hat

f

t aken

de

in

hi m



respect of an application filed under Chapt er I1TA (which will

i ncl ude Secti on 23A) it shal | be pr esuned, unl ess t he contrary is
proved, that the requirenent by the landlord is bonafi de. Not only

t he presunption is t here, evi dence has al so been adduced by t he

I andl ord and t he t enant has fail ed in rebutting t he ef f ect of t he

plaintiff’s evidence and the presunpti on which arises in his favour

The Hi gh Court in exerci se of its revi si onal jurisdiction ought not

to have interfered wth the finding of the trial court, nmoreso when

t he Hi gh Court has not arrived at a conclusion t hat t he finding

recorded by the trial court is perverse or is one which no reasonabl e

person acting reasonably could have arrived at.

The appeal is al | owed. The i mpugned  j udgnent dat ed

28.11. 2003 of t he Hi gh Court is set asi de and t hat of t he Rent

Controlling Authority is restored. However , to save the r espondent

fromthe peril of sudden eviction, it is directed that the order of

eviction shal | not be avail abl e for execution for a period of Si X

nmont hs from today subj ect to t he r espondent filing t he usua



undert aki ng bef ore t he Executi ng Court and cl earing al | t he arrears

within a period of four weeks and continuing to clear subsequent dues

nmont h- by- nont h.

No order as to costs.

(R C. LAHOTI)

(D.M DHARMADHI KARI )
New Del hi ;

March 4, 2005.



