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CRI' M NAL APPEAL NO. 376/2003

AMT @AM
APPELLANT (S)

VERSUS

STATE OF MAHARASHTRA
RESPONDENT ( S)

[Wth appln.for stay and with office report]

Dat e :

06/ 08/ 03

This appeal was called on for hearing today.
CORAM :

HON BLE MR, JUSTI CE Y. K. SABHARWAL
HON BLE MR, JUSTI CE BRI JESH KUVAR

For Appellant (s)Ms MR Daga, CR Thakur,
RS Lanbat, Advs.

For Respondent (s)M. Ravindra Keshavrao Adsure, Adv.

UPON hearing counsel, the Court made the follow ng
ORDER

M . MR Daga, |earned counsel for the appellant commenced his argunents at 12.15 p.m and conclu
ded at 3.00 p.m followed by M.RK Adsure, |earned counsel for the respondent-State who concl

uded at 3.20 p.m
The appeal is allowed to the extent indicated in the signed order.

( Naresh Kunar)
Court Master

( VP Tyagi )
Court Master

[ Signed order is placed on the file.]

I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO 376 OF 2003



Amt @ Anmu

APPELLANT (S)
VERSUS

State of Maharashtra

RESPONDENT ( S)

ORDER

The dead body of deceased, a young child aged about 11-12 years and student of VI standard, wa
s first sighted by P on 29th March, 2001 at about 3.45 p.m |Inmediately, he reported the ma
tter to the concerned police station. His oral report was recorded into witing, i.e. FIR Ex.
No. 28.
On Ex.28, it has been recorded that on 29th March, 2001, PWL acconpani ed by Ajay PW1, had gon
e to the rear portion of a place known as Gai nukh for grazing she-buffal oes. One of the buffa
|l oes went in a dilapidated building close-by. In order to drive out that animal on going insid
e, he noticed the dead body of a school girl in school uniformlying in supine condition. He
informed the police. The two police officials cane to the site along with him The said unid
entified girl was seen by himthe previous day as well in the forest in the area where he usua
Ily goes for grazing of the animals. At that time she was in the company of a boy aged about
20 years. She was carrying school bag. At that tine too, PW1 was with PW. The description
of the boy has al so been given. The said boy was having with himbycycle |ike that of Ranger
type. The boy on being asked gave his nane as 'Gandhi’ and stated that the nanme of the accom
panying girl is Vidya who was his sister and as her famly nenbers were going to cone to Devi
Tenpl e, he had brought her directly fromher school. Both were brought up to the road and wen
t away by sitting on the bycycle. The girl seen by PM and PW1 was the sanme whose body had b
een found. The investigation led to the arrest of the appellant at 11.00 p.m on 29th March
2001.
The father of the deceased and the appellant work in sane office. Deceased and the appell ant
knew each other. The appellant was charged and found guilty of offence under Section 302, |IPC
for the nurder of the deceased as also for her rape under Section 376, |IPC. The Sessions Cou
rt, for of fence under Section 302 awarded death penalty and for offence under Section 376, rig
orous inprisonnent for 10 years. Conpensation of Rs.25,000 in terms of the judgnent of the Se
ssions Court was awarded under Section 357, Cr.PC for being paid to the parents of the victim
for mental torture, agony and the | oss sustained of their only female child.
The Hi gh Court by inpugned judgrment has confirnmed the award of death penalty to the appell ant
as al so other sentences and conpensation awarded. The appellant aggrieved therefrom has appro
ached this Court on grant of |eave.
The facts which are fully established and have al so not been disputed by the | earned counsel f
or the appellant in brief may first be noticed. The appellant knew the deceased. His father a
nd that of deceased were coll eagues. The appellant at about 11.30 AM had gone to the house of
the deceased on 28th March, 2001 and had enquired about the deceased as deposed to by PWs, t
he el der brother of the deceased. PW5 told the appellant that the deceased had not cone back f
romthe school. In his statenment under Section 313, CGPC the appellant admtted to have so g
one to the house of the deceased. The father of the deceased PW used to drop her daughter at
the school and as usual on 28th March, 2001 at about 7.30 A.M he dropped her at the school
She used to return home from school around 12.00 noon. Since on that date, she did not retur
n, nother of the deceased informed her husband on tel ephone. He rushed back hone fromthe off
ice and they searched for their daughter and ultinmately not finding her, a nissing report was
| odged by PW5.
On consideration of the oral and docunentary evidence adduced by the prosecution, the Session
s Court held the appellant guilty. The H gh Court on detailed and critical exam nation of evi
dence has uphel d the conviction and sentence awarded by the Sessions Court. Reliance has been
pl aced, inter alia, on Post-nortemreport -Ex.57 and recovery articles such as match box us
ed for burning the school bag, bycycle etc. CQut of the deposition of the witnesses, the prose
cution case was primarily based on the testinmny of PW and PW1 and on the circunstance o
f last seen as deposed by these two w tnesses.
As already noticed body of deceased was recovered on 29th March, 2001. It stands established



that the sane was recovered froma dilapidated building in the renote area of the forest as de
posed to by P and PWL1. As per the post-nmortemreport the case of death is strangulation. |
t al so shows the conm ssion of the sexual assault on the deceased prior to her death. It may
be noted that the defence adnitted the post-nortemreport. An argunent was sought to be urged
that the post-nortemreport could not be relied upon in view of contradictions therein. The
contradi ction pointed out by |earned counsel is that on one hand,the report states that the bo
dy had early signs of deconposition and on the other, all the injuries have been stated to be
fresh. There was no requirenent to note whether the injuries were fresh or not. Further, the p
ost-nortemreport having been admitted it is not open to the appellant to criticize the recita
I's therein without giving an opportunity to the doctor to explain it.
The mai n subni ssion of |earned counsel for the appellant is that unless tine of death is estab
lished it is not permssible to rely upon circunstance of |ast seen so as to convict the appe
lant. The main circunstance agai nst the appellant is of last seen with the deceased as deposed
by PWM and PW1. We have carefully exam ned the testinony of PM and PWL1. Their evidence
is trustworthy and reliable. It has ring of truth. It stands fully established that they had
seen the deceased and the appellant on 28th March as noticed herei nbefore. Apparently, both
|l eft as deposed by PWL but as the circunstances show that, in fact, they did not | eave. Wen t
he next day PW again cane to the sane area for grazing of buffal oes, he found the body of th
e deceased whereupon the natter was reported to the police and FIR recorded and investigation

conducted as noticed earlier. It has also conme in evidence that usually PW used to go to the
same area for grazing of the animals which was a secluded area and al so had a dil api dated bu
Iding. It is apparent fromthe site plan as well. Regarding the contention that the tinme of t

he incident had not been established and therefore the circumstance of last seen is not suffic
ient to convict the appellant, the H gh Court on exami nation of the evidence has reached the f
ol I owi ng concl usi on: -

"In the instant case, the region being tenperate, rigor nortis lasts for about two to three da
ys. If we apply this anal ogy, then at the tine of post-nortem exanm nation, which was conducte
d on 30.3.2001 and begun at 11.40 a.m, the doctor did not find rigor nortis. That neans the
tinme of death nust have been on 28.3.2001 between 3.00 p.m and 4.00 p.m, since the rigor nor
tis in a tenperate region lasts for two days. This is not the case, therefore, where tine of
death cannot be ascertai ned on the basis of these recognised guidelines, nerely because the sa
me is not given in the post-nortemreport. 1In our considered view, this is not the circunstan
ce which affects the material particulars of the prosecution case in the crinme in question.”

We are in conplete agreenent with the conclusion of the High Court on the aspect of tinme of th

e deat h.

Learned counsel for the appellant has placed reliance on the decision of this Court by a Bench
of which one of us (Justice Brijesh Kumar) was a nenber in Mbhibur Rahman & Anr. vs. State of
Assam [ (2002) 6 SCC 715] for the proposition that the circunstance of |ast seen does not by i

tself necessarily lead to the inference that it was the accused who committed the crine. It d

epends upon the facts of each case. In the decision relied upon it has been observed that ther

e may be cases where, on account of close proxinmity of place and tine between the event of the
accused having been | ast seen with the deceased and the factum of death, a rational mind rmay

be persuaded to reach an irresistible conclusion that either the accused shoul d explain how an

d in what circunstances the victimsuffered the death or should owmn the liability for the hom

cide. The present is a case to which observation as aforesaid and principle laid squarely app

lies and the circunstances of the case cast a heavy responsibility on the appellant to explain
and in absence thereof suffer the conviction. Those circunstances have al ready been noti ced.
I n which case such an irresistible conclusion can be reached will depend on the facts of each
case. Here it has been established that the death took place on 28th March between 3 and 4

p.m. It is just about that much tine that the appellant and deceased were | ast seen by PWM a
nd PWM1. No explanation has been offered in statenent by the appellant recorded under Section
313, CO.PC. His defence is of conplete denial. In our view, the conviction for offence under

Sections 302 and 376 has been rightly recorded by Court of Sessions and affirmed by the High
Court.
The next question is of the sentence. Considering that the appellant is a young man, at the t
ime of incident his age was about 20 years; he was a student; there is no record of any previ
ous heinous crime and also there is no evidence that he will be a danger to the society, if t
he death penalty is not awarded. Though the offence commtted by the appellant deserves sever
e condemmation and is a nost heinous crime, but on cumul ative facts and circunstances of the ¢
ase, we do not think that the case falls in the category of rarest of the rare case. W hope t
hat the appellant will learn a | esson and have opportunity to ponder over what he did during t
he period he undergoes the life sentence. Having regard to the totality of the circunstances,
we nodify the inpugned judgnent and instead of death penalty, award life inprisonnent to the
appel lant for offence under Section 302, IPC. |In all other respect, the inpugned judgnent is
mai nt ai ned. The appeal is allowed to this linited extent.



( Y.K. SABHARWAL )

( BRIJESH KUVAR )
New Del hi ,
August 06, 2003.



