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J uUuDGEMENT

H L. Gokhal e J.

Leave granted
2. This group of Civil Appeals raises the questions wth respect
to the legality and valldlty of two amendnents introduced by the first
appel l ant-State of Kerala, in pursuance of its Abkari Policy franmed in 2011-
2012, in the Foreign Liquor Rules framed under the Keral a Abkari Act, since
those anmendnents have been struck down as unconstitutional by the inmpugned
j udgnent and order rendered by the Hi gh Court of Kerala.
3. Rule 13 of the Foreign Liquor Rules governs the grant of
licences for the sale of the |Indian Manufactured Foreign Liquor ('IML for
short). The two anendnents which are disputed are as follows: -
(i) Firstly, the words "three star’ were onmitted fromRule 13(3) of these
rules by Governnent of Kerala by issuing notification dated 9.12.2011
Consequently, after this amendnent of the rule which has cone into force
i medi ately, three star hotels not already having a licence, wll not be
eligible to get a bar licence for retail sale of liquor in the hotels.
Thus, no new hotels having the three star classification will be issued the
Iicence knowmn as FL-3 licence for selling the IML. The hotels having the
two star or lesser classification are already ineligible to get this
licence by virtue of the pre-existing proviso to Rule 13(3), introduced by
notification dated 20.12.2002
(ii) Secondly, Rule (3E) has been added in this Rule 13 we.f. 27.3.2012
by issuing a notification of even date, whereby no new bar hotels of any
classification will be pernmitted to be opened (a) if they are situated
within a distance of 3 kns. fromexisting bar hotels in a panchayat area,
and (b) within a distance of 1 km fromexisting bar hotels in a nunicipa
ar ea.
4, The avowed object of this Abkari Policy is to curb the ranpant
al coholismin the State of Kerala, which claims to have the highest
consunption of al cohol as against the other states in India, and whereby
the younger generation is getting addicted. Thus, the objective is in



pursuance of Article 47 of the Constitution of India which declares it to
be a Directive Policy for the State to endeavour to bring about prohibition

of consunption of intoxicating drinks. These t wo anendment s wer e
chal | enged by the respondents in the Kerela H gh Court on the touchstone of
Article 14 of t he Constitution of I ndi a, as bei ng arbitrary,
discrimnatory, irrational, excessive, and even nmalafide. It is contended

by themthat the amendments will not succeed in achieving the objectives
for which they have been introduced. On the contrary, the two anendnents
will affect the other objective of the policy of the State of Kerala viz.
to encourage and increase tourismin the State.

5. The respondent No.1, B. Surendra Das, was one such person who
filed a Wit Petition, bearing Wit Petition (C) No.5650/2012, to challenge
the denial of the FL-3 licence to his three star hotel on the basis of the
first anendment effected by notification dated 9.12.2011. The Wit
petition was dism ssed by a Single Judge by his judgnment and order dated
7.3.2012. Being aggrieved by the said judgnent and order, he preferred
Wit Appeal No.470/2012. Sone other persons whose wit petitions were
rejected, filed simlar Wit Appeals. The distance rule introduced wth
the addition of Rule (3E) in Rule 13 we.f. 27.3.2012 was also challenged
by some other persons by filing Wit Petitions directly to the D vision
Bench. All these Wit Appeals and Wit Petitions were allowed by a
Di vi sion Bench of the High Court by its comon judgnent and order dated
27.7.2012, which struck down the two anendnents as unconstitutional. Bei ng
aggrieved by the said judgnent and order, these appeals have been filed by
the appellant-State of Kerala and its <concerned officers of the Excise

Depart ment .

Abkari Policy of the Governnent of Kerala for the year

2011-2012: -

6. Before we deal with the inmpugned judgnment and the anendnents,
we nust first refer to the Abkari Policy of the Governnment of Kerala which
led to the two di sputed anendnents to Rule 13. The CGovernnent of Kerala
announced the Abkari Policy on 17.8.2011. 1In the second sub-para of the

very first paragraph of this policy, the Governnent noted as follows: -
"This Governnent views wth serious concern the rising trend of
al coholi sm and the consequential social issues arising in the
Kerala society. Strong feelings against this have been
emanating fromthe civil society. Fully realising, Governnent
intends to forrmulate a stringent Abkari Policy."

7. The notable features of this policy were as follows: -
"a. The CGovernment noted the rising trend of al coholismin

the state and its consequences.

b. darified that it did not wish to view the |iquor business
as a source of revenue.

c. Noted that as a prelude to formng its Abkari Policy,
det ai | ed di scussions were held with stakehol ders, such as

trade-unions in t he Toddy/ | MFL sect or, bar - owners,

distilleries and brewers, anti-1liquor organi zati ons,

NGGCs/ i ndi vi dual s running de-addiction centers, religious

heads. Etc.

d. For IMFL the follow ng yard-sticks were i mposed

(i) A condition insisting on a distance of 3 kmand 1 km
from existing bar hotels in panchayat s and

nmuni ci pal ities respectively.

(ii) From1.4.2012 bar licences would be granted only

to hotels having four- star and above cl assification

(iii) From the 2013-2014 financial year onwards Bar-
licences would be granted only to five star hotels etc.

e. Further, inpositions were as foll ows:
(1) The age limt for buying and selling alcohol was



i ncreased.

(i) The maximum limt of alcohol possession was
reduced.

(i) The working hours of bars were altered and
restricted to 8 amto 11 pmin panchayats and 9 amto 12 pm
in corporation areas."

The rel evant Foreign Liquor Rule 13(3):-

8. As a consequence of this policy the two anendnents were brought
in, firstly the denial of fresh licences to three star hotels by the
anendi ng notification dated 9.12.2011, and secondly the distance rule by
the notification dated 27.3.2012. Relevant portion of Rule 13(3) reads as
foll ows: -

"13. Li cences for possession, wuse or sale:- Licences for the
possession and sale of foreign liquor or for possession or use
of foreign liquor shall be of the follow ng descriptions and in
the forns appended hereto.

XXX XXX XXX
3) Foreign Liquor 3 Hotels (Restaurant) Licence:- Licence in
this formmy be issued by the Excise Conm ssioner under
orders of Government, in the interest of pronotion of

tourismin the State, to hotels which have obtained (three
star)1, four star, five star, five star deluxe, heritage,
heritage grand or heritage classic classification from
Mnistry of Tourism Governnment of India, where t he
privilege of sale of foreign liquor in such hotels have
been purchased on paynent of an annual rental of Rs.

22,00, 000 (Rupees twenty two |akhs only). But no such
licence shall be issued to hotels which are located wthin
200 (two hundred) netres froman educational institution

tenpl e, church, nosque or burial ground. Hotels other than
those in the private sector having four star, five star

five star deluxe classification will be exenpted from the
di stance restrictions in the interest of pronmotion of
tourismin the State. |In the case of hotels in the private
sector of the above categories and hotels having heritage,
heritage grand and heritage classic classification issued
by the Mnistry of Tourism Governnent of |India, no such
Iicence shall be issued if located within 50 (fifty) metres
fromany educational institution, tenple, church, nosque,
burial ground or schedul ed caste/scheduled tribe colony.
The applicant shall produce fromthe Abkari Wrkers Welfare
Fund Inspector a certificate to the effect that he has
remitted before the date of application for t he
Iicence/renewal of licence, the arrears of contributions,
i f any, payable upto the 31st of Decenber of the preceding

year.

The existing licencees who do not maintain two star standards will be
all owed tinme upto 31st March, 2007 to upgrade their standards to
two star. Their licence wll be renewed till that date.

Failure to upgrade the standard of those hotels would lead to
cancel l ation of licence and forfeiture of rental paid by them
Li cencees shall have no claimfor conpensation. The applicant
shal | produce fromthe Abkari W rker’s Welfare Fund I nspector a
certificate to the effect that he has renmtted before the date
of application for the licence/renewal of licence, the arrears
of contribution, if any, payable upto 31st day of Decenber
precedi ng year.

The question whether a hotel or restaurant confirnms to the standard
of two star hotel shall be determined in accordance wth the
specific issues for classification of star hotels issued by the
Departnment of Tourismand in case of doubt or dispute, the
deci sion of the Excise Commi ssion shall be final

The cost of liquor shall be billed along with the cost of neals. The



cost of liquor shall be shown separately in the bill and the
duplicate copies thereof shall be retained for inspection by the
O ficers of the Excise Conm ssion.

XXX XXX XXX

Provi ded al so that such bar licences, having dispute on distance
rules and shifting outside Minicipal Corporation area, including
those of Approved Restaurants, existing as on 1st April, 2004

shal | be regul arized
(Fourth Proviso)
XXX XXX XXX

Provided further that all existing licences not having the above
classification and are functional as on 31st March, 2007 shal
be regul ari zed.

(Si xth Proviso)

Provided also that all FL-3 licences not having the requisite star
classification and are functional during 2009-2010 shall be
regul ari zed.

(Seventh Provi so)

XXX XXX XXX

(3B) No liquor shall be sold under FL-3 licences for renoval outside
the hotel to anyone including the residents of the hotel

Provided that the |liquor may be sold and served to the residents of
the hotel in the roons where they reside or in the restaurant
where they partake food, if such hotels have restaurants
exclusively for the use of families and others where no |iquor
shal | be served

Provided further that the hol der of an FL-3 licence may serve |iquor
along with neals by the side of swimmng pools and in the |[|awns
and roof gardens of the hotel if he obtains a special pernit for
the purpose fromthe Comm ssioner of Excise, on paynent of
addi ti onal annual rental of [Rs. 50,000(Rupees Fifty Thousand

only)].

Provi ded al so that for serving liquor at restaurants to persons other
than residents, the licencee shall pay an additional annual fee
of [Rs. 25,000 (Rupees Twenty Five Thousand)].

XXX XXX XXX

(3E) 2 Notwithstanding anything contained in these rules, no new FL-
3 licence shall be granted to hotels which are located within a
radius of three kilometers in G ama Panchayat and one kil oneter
in Miunicipal Corporation/City Corporation, from another hotel
having an FL-3 licence granted under this rule].

1. Deleted by inpugned Arendnent of 2011
2. Introduced by inpugned Armendnent of 2012."

Judgrment of the Single Judge: -

9. The | earned single Judge who heard the matter concerning the
denial of licences to newthree star hotels held that there was no vested
right to get a licence, |eave aside any Fundanental Right. It was held

that there was no elenent of discrimnation, nor that of legitimte
expectation. He also held that the unanended rule cannot be applied once
t he anendnent conmes into force, and therefore rejected the petition

Judgment of the Division Bench: -

10. The Division Bench, on the other hand, noted in paragraph 5 of
its judgment the subm ssion of the respondents that although there was no
Fundanental Right to carry on business in liquor, as held in Khoday

Distilleries Ltd. & O's. vs. State of Karnataka reported in 1995 (1) SCC
574, once the State permits such a trade, it has to nake rules and pernit
the business without any arbitrariness or discrimnation, and in conformty
with Article 14 of the Constitution of |India. It also noted t he
submi ssions of the respondents that they have nmade huge investnents, and



many of them had earned the classification of heritage hotels from the
M nistry of Tourism Government of Kerala. They also challenged the 4th,
and particularly 6th and 7th proviso of this rule. The 6th proviso
regul arized the licences as functioning on 31.3.2007. The 7th proviso
regul ari zed those licences functioning during 2009-2010. It was subnitted
that if such hotels, although not confornming to the statutory requirenents,
were to be tolerated, how can the distance rule be applied to deny |icences
to hotels having three star, four star or higher classification, which neet
the prescribed criteria, by measuring distances fromsuch hotels which do
not neet m ni num standards of health and hygi ene?

11. The Division Bench noted that when it cones to the wholesale
business in liquor in the State, there was a conplete nonopoly of the State
Government in as nmuch as the business was in the hands of 3 entities, (1)
Keral a State Beverages (Manufacturing and Marketing) Corporation Limted,
(2) Kerala State G vil Supplies Corporation Limted and (3) Kerala State Co-
operative Consunmer Marketing Federation Limted. The Court noted that al
these 3 Governnent conpani es were together running around 400 shops, in the

State having FL1 licenses. The shops with these |licenses sell [liquor, in
the form of unopened bottles, which is not to be consumed on the prem ses.
These are the shops which have the highest sale of |Iiquor, and the

consequence of it in any case is the high consunption of liquor. The Court
al so noted that the Governnent earned huge revenue fromthis sale, and the
State CGovernnent’s annual collection was over 7000 crores. |If these sales
by the shops run by the State are to be permitted, why should the privately
owned restaurants and bars not be pernitted to vend |liquor?

12. The Division Bench was of the view that whereas on the one
hand, the policy of the State perpetuated the nonopoly of the existing
hotels having three star or higher classification, on the other hand by
preventing new star hotels fromcomng up, it would encourage consunption
of spurious |iquor. The Court was of the view that there was no
di stinction between the existing three star hotels and the new three star
hotels, to be opened. Besides nost of these hotels were set wup in areas

where there was a thriving tourismbusiness |ike the Kovalam Beach near
Thi ruvanantapuram The decision to set up hotels ought to be left to the
hotel i ers. The State Government will defeat the tourism policy by
i ntroduci ng, by anmendnent, the distance rule. For all these reasons the
Court held that the two amendnments were discrimnatory, and wll not

achi eve the policy which they intended to achieve. The Court, therefore,
held the two amendnents to be bad in |aw and unconstituti onal

13. Learned senior counsel, M. V. Gri assisted by M. Ranesh
Babu, | earned counsel, has appeared for the appellants. He has been
supported by M. P.K Bali, |learned senior counsel appearing for the Kerala
Pradesh Madhya Virudh Samithy (i.e. committee opposing consunption of
liquor in the area of Kerala). Senior counsel M. Mikul Rohtagi, Chander

Udai Singh, Krishnan Venugopal and others have appeared for the respondents
and the interveners.
Subni ssi ons on behal f of the appellants:-
14. The principal subm ssion of M. Gri, as well as M. Bali, has
been that the consunption of liquor is the highest in the State of Kerala,
as conpared to all other states in India. Chronic diseases are on the rise
due to the excessive consunption of alcohol. The anendnents in Rule 13(3)
of the Foreign Liquor Rules are effected to bring in force the Abkari
Policy of the Governnent, wth a view to bring down the sale and
distribution of liquor wthin the State. M. Gri hi ghl i ght ed t he
obj ectives of the Abkari Policy framed from the year 2011-2012 (These
obj ectives have already been referred to in paragraph 7 above). It was
submitted that trading in liquor is not a Fundamental Right as held in
Khoday Distilleries (supra), and the effect of the policy decision taken by
the State is to be considered having regard to the provisions contained in
Article 47 of the Constitution of India, as also the power of the State to
regul ate and control the trade in liquor in terms of the provisions of the
Abkari Act.
15. It was pointed out by M. Gri that the revised policy was
i ntroduced by the Governnent foreseeing the ill effects of increase in the
consunption of liquor, and with the intention of reducing it in a phased
manner. The anmendnents have been brought about for that purpose as a part
of the social commitnent to the public at |arge. The Abkari Policy has
been framed from 1992 onwards as follows: -

"(i) In 1992, with the intention of reducing the nunber of bar



hotels, Governnent decided to restrict grant of FL-3
Li cences to only hotels having two star and above.

ii) By 1996 Abkari policy the Governnent decided to ban sale
of Arrack with effect from 01.04. 1996

iii) In 2002 as per the Abkari policy of 202, an anendnent
was brought in the Rule restricting grant of FL-3
Licence to only hotels having 3 star and above
classification.

iv) In continuation of the policy of the Governnent to
reduce sale and distribution of Liquor, Abkari policy of
2011 was announced interalia restricting issue of FL-3
Li cence to only having 4 star and above classification.”

Thereafter, the distance rule has been brought in 2012 by adding Rule (3E)
in Rule 13. It was subnitted that all these changes in the rules have been
made with the object of gradually reducing the sale and distribution of
liquor in the State.

16. M. Gri enphasized the observations in sub-para (c) and (d)
of para 60 of Khoday Distilleries (supra) to the followi ng effect:-
"(c) Potable liquor as a beverage is an intoxicating and

depressant drink which is dangerous and injurious to health and
is, therefore, an article which is res extra conmmercium being
i nherently harnful. A citizen has, therefore, no fundamenta
right to do trade or business in liquor. Hence the trade or
busi ness in liquor can be conpletely prohibited.

(d) Article 47 of the Constitution considers intoxicating drinks
and drugs as injurious to health and inpeding the raising of
| evel of nutrition and the standard of living of the people and
i mprovenent of the public health. [It, therefore, ordains the
State to bring about prohibition of the consunption of
i ntoxicating drinks which obviously include Iiquor, except for
medi ci nal purposes. Article 47 is one of the Directive
Principles which is fundamental in the governance of the
country. The State has, therefore, the power to conpletely
prohi bit the manufacture, sale, possession, distribution and
consunption of potable |iquor as a beverage, both because it is
i nherently a dangerous article of consunption and also because
of the Directive Principle contained in Article 47, except when
it is used and consuned for nedicinal purposes."”

17. He then enphasized that this Hon"ble Court has also held in
Kul di p Singh vs. Governnent of NCT of Delhi reported in 2006 (5) SCC 702
that the right to carry on business in liquor is not a Fundanental Right,
and the policy decision of the Governnent in Abkari Matters, introduced
through anmendnment should not be weasily interfered wth, wunless t he
anendnment is notivated by nal afi des, arbitrariness and discrimnation
18. Apart fromthese two | eading judgnents, he drew our attention
to anot her judgnent of this Court in State of Kerala vs.

B. Six Holiday Resorts Private Limted reported in 2010 (5) SCC 186 when
this very Rule 13(3) was anended we.f. 1.4.2002, and grant of FL-3
licences to two star hotels was stopped. The challenge to this restriction
was repelled by this Court in the followi ng words in paragraphs 30 and 31
of this judgnent. These paragraphs read as follows: -
"30. Rule 13(3) provides for grant of licences to sell foreign
liquor in hotels (restaurants). It contenplates the Excise
Commi ssioner issuing licences under the orders of the State
CGovernment in the interest of pronotion of tourismin the State,
to hotels and restaurants conformng to standards specified
therein. It also provides for the renewal of such licences. The
substitution of the last proviso to Rule 13(3) by t he
notification dated 20.2.2002 provided that no new |icences under
the said Rule shall be issued. The proviso does not nullify the
licences already granted. Nor does it interfere with renewal of
the existing licences. It only prohibits grant of further



Iicences. The issue of such licences was to pronbte tourism in
the State. The pronotion of tourism should be balanced with the
general public interest. If on account of the fact that
sufficient licences had already been granted or in public
interest, the State takes a policy decision not to grant further
licences, it cannot be said to defeat the Rules. It nmerely gives
effect to the policy of the State not to grant fresh |licences
until further orders. This is evident fromthe explanatory note
to the amendnent dated 20.2.2002. The introduction of the
provi so enabled the State to assess the situation and refrane
t he excise policy.

31. It was subnmitted on behalf of the State Governnent that
Rule 13(3) was again anmended wth effect from 1.4.2002 to
i npl ement a new policy. By the said anendnent, the nmininmum
eligibility for l'icence was i ncreased from Two- st ar
categori zation to Three-Star categorization and the ban on issue
of fresh licences was renoved by del eting the proviso which was
inserted by the anmendnment dated 20.2.2002. It was contended that
the amendnments nerely inplenented the policies of the governnent
fromtinme to time. There is considerable force in the contention
of the State. If the State on a periodical re-assessnent of
policy changed the policy, it may amend the Rules by adding,
nmodi fying or omitting any rule, to give effect to the policy. If
the policy is not open to challenge, the anendnments to inplenent
the policy are also not open to challenge. Wen the amendnent
was made on 20.2.2002, the object of the newy added provi so was

to stop the grant of fresh licences wuntil a policy was
finalized."
19. It was, therefore, submitted by M. Gri that when a policy was
introduced with a good intention, after considering the serious problens in
the society, and after <consulting all affected interests including the
hoteliers, there was no reason for the High Court to interfere therein by
calling it arbitrary or discrimnatory. |In this context he relied upon a

Constitution Bench Judgnent in Khandige Sham Bhat and Os. vs. The
Agricultural Income Tax Officer reported in AIR 1963 SC 591 wherein the
issue was with respect to the classification of State of Kerala into two
parts, i.e., the Madras area and the Travancore-Cochin area, for the
purpose of inposition of agricultural |Inconme Tax. The petitioners had
contended that it had no rational nexus with the object of the Act, nanely,
i mposition of agricultural incone-tax, for, as the two parts belong to the
same State, no post anml gamation | aw can treat assesses of the same State
differently in the matter of taxation. This Court, while disnissing the
Petitions, stated the following in para 11 of the judgnent:
"The said discussion leads to the only conclusion that the
Legislature in its sincere attenpt to nmeet a difficult situation
made a | aw adopti ng one of the diverse nethods open to it and
even the net hod adopted cannot be said to be either unreasonable
or arbitrary, as the overall picture indicates that it works
fairly well on all simlarly situated, though sone hardship
may be caused to sone in the inplenentation of the law which is
al nost inevitable in every taxation law. W cannot, therefore,
say that in the present case the one nmethod adopted instead of
another is either arbitrary or capricious.”

He, further, submtted that if three star hotels are not to be issued FL-3
licences any nore, that was as a part of +the continuing policy of the
State, and the previous restriction of not issuing FL-3 licences to two
star hotels has al ready been upheld by this Court. That being so, the
anendnment of Rule 13(3) onmitting three star hotels by notification dated
9.12. 2011 could not be faulted.

20. As far as the distance rule is concerned, M. Gri subnitted
that there were already very |arge nunber of restaurants and |iquor bars
having FL-3 licences spread over the State, in the Gana Panchayat and in
the muni ci pal areas. The objective behind introducing the distance rule is
to prevent any nore restaurants and bars selling liquor comng up in the
near vicinity of the existing ones. The existing restaurants and hotels



have caused sufficient danage to the younger generation, and it 1is to
prevent further damaging effects on the health of the society that the
subsequent anmendnments had been brought in, by introducing Rule (3E) in the
year 2012. The Hi gh Court should not have interfered, and held this added
rul e as unconstitutional on the ground of alleged discrimnation against
parties which had not set up their hotels as yet. The State was trying to
do its best in furtherance to the Directive Principle contained in Article
47 of the Constitution, and as Article 37 of the Constitution states, the
principles laid down in the Directive Principles are fundanmental in the
governance of the country, and the State has the duty to apply them in
maki ng the laws. He subnitted that as held in Khoday Distilleries Ltd.
(supra) the correct way to describe the Fundanental Rights wunder Article
19(1) is to call them 'Qalified Fundanmental Rights'. The right to
practice any profession, or to carry on any occupation, trade or business
guaranteed under Article 19(1)(g) of the Constitution is subject to the
reasonabl e restrictions under sub-article (6) thereof, and there was no
reason to hold that the restrictions inposed under the present rules are in
any way unreasonable. M. Gri, referred to Section 69 of Kerala Abkari
Act, and subnitted that the rules framed under the statute nust be
considered as a part of the statute. They are on a higher pedestal as
against rules franed by notifications de hors any statute, and cannot be
chal | enged on the grounds as sought by the respondents. He referred to a
judgnent of this Court in State of Kerala Vs. Maharashtra Distilleries Ltd
& Ors. reported in 2005 (11) SCC 1 wherein the Constitution Bench held in
para 79 of that judgnent that perm ssive privilege to deal in liquor is not
aright. He asked that if the step taken by the Governnment is in the right
direction and is a bonafide one, should the State be restricted from taking
such a step?

21. It was submitted by M. dri that the decision of the
Government to deny FL-3 licences to new three star hotels does not operate
agai nst the objective of tourism and even under the Governnent of India
policy on tourism it was not necessary for the three star hotels to have
the bar licence. He, however, stated that to begin with the Governnment be
allowed to act in public interest, and if at a later point intine it finds

that the decision requires reconsideration, it wll review the decision

The villagers are objecting to the new |liquor shops conming up and so are
t he organi zations of wonen and social activists. The state cannot be
oblivious to the requirenents of the citizens. The distance rule wll
apply across the board, and no new |licences will be given if any |I|iquor
vendi ng shop is sought to be set up within the prohibited distance. M.
Gri submitted that Article 14 is wongly invoked in the present natter. |t

shoul d not be permitted to be invoked in matters of public policy and where
public interest was involved. He relied upon the judgnent of this Court in
Javed and Ors. vs. State of Haryana reported in 2003 (8) SCC 369 where this
Court was concerned with the prohibition inmposed by Haryana Panchayat Raj
Act for people having nore than two children from taking up office as a
menber of Panchayat. This Court held in that nmatter that Fundanental Rights
are not to be read in isolation, and they have to be read alongwith the
Chapter on Directive Principles. Under Article 47 the State has the duty to
raise the level of nutrition and standard of living and to inprove public
health. These aspects cannot be ignored. He thereafter referred to
paragraph 93 of the judgnent of this Court in Balco Enployees Union vs.
Union of India reported in 2002 (2) SCC 333 to subnmit that it is not for
the Court to decide the policy matters. The affected persons are wonen and
children also, and the State has taken steps to protect their interest.

22. The submissions of M. Gri were supported by |earned senior
counsel M. Bali. He represented the earlier referred Kerala Pradesh
Madhya Virudha Samithy. It has filed a separate SLP challenging the
i mpugned j udgnment bearing No. 38251/2012. He drew our attention to various
judgnents. The salient from anongst them are nentioned hereafter. Firstly
he referred to the judgnent of this Court in State of Andhra Pradesh and
Os. vs. Mc Dowell and Co. reported in 1996 (3) SCC 709, wherein a bench of
three Judges of this Court laid down: -

"43. ... .. .. A law nade by the Parlianent or the Legislature can
be struck down by Courts on two grounds and two grounds al one,
viz., (1) lack of legislative conpetence and (2) violation of any
of the fundanental rights guaranteed in Part-111 of t he
constitution or of any other constitutional provision. There is no
third ground. W do not wish to enter into a discussion of the



concepts of procedur al unr easonabl eness and substanti ve
unr easonabl eness concepts inspired by the decisions of United
States Suprene Court. Even in U S A, these concepts and in
particul ar the concept of substantive due process have proved to
be of unending controversy, the latest thinking tending towards a
severe curtailnment of this ground (substantive due process). The
main criticismagainst the ground of substantive due process being
that it seeks to set up the courts as arbiters of the w sdom of
the Legislature in enacting the particular piece of legislation
It is enough for wus to say that by whatever nane it s
characterised, the ground of invalidation nust fall wthin the
four corners of the two grounds nentioned above. In other words,
say, if an enactment is challenged as violative of Article 14, it
can be struck down only if it is found that it is violative of the
equality clause/equal protection cl ause enshri ned t her ei n.
Simlarly, if an enactnent is challenged as violative of any of
the fundanmental rights guaranteed by C auses (a) to (g) of Article
19(1), it can be struck down only if it is found not saved by any
of the Clauses (2) to (6) of Article 19 and so on. No enactnent
can be struck down by just saying that it is arbitrary or
unreasonabl e. Some or other constitutional infirmty has to be
found before invalidating an Act. An enactnent cannot be struck
dowmn on the ground that Court thinks it unjustified. The
Parliament and the Legislatures, conposed as they are of the
representatives of the people, are supposed to know and be aware
of the needs of the people and what is good and bad for them The

Court cannot sit in judgnent over their wi sdom ...... "
(enphasi s supplied)
23. Thereafter, he referred to the judgnent in Ms Ugar Sugar Wrks

Ltd. vs. Delhi Administration & Ors. reported in 2001 (3) SCC 635. That
was a case where a notification was issued laying down the terns and
conditions for registration of different brands of IMFL for supply wthin
the territory of Delhi on the basis of Mnimm Sales Figures (MSF), as a
criterion of eligibility for grant of licence. It was challenged as
violating Article 14 and 19(1)(g) of the Constitution. This Court held
that laying down the requirenent for achieving mnmnimum sale figure of a
particular brand of liquor in other States, as a node for determ nation of

the acceptability of that brand of liquor, could not be held to be
irrelevant, irrational or unreasonable.
24. M. K. Padmanabhan Nair, |learned senior counsel appeared for

respondent No. 3 in SLP No. 14956/2003. Respondent No. 3 is one
Shashi dharan, a resident of a village in Distt. Thrissur. He 1is objecting
to a bar hotel being set up in his village, and his subm ssion was that he
shoul d be heard in case a licence is to be given to set up a hotel in that
vi | | age. He supported the policy of the State Government and t he
submi ssion of M. Gri and M. Bali.

Reply on behal f of the respondents: -

25. The Ilearned senior counsel appearing for the respondents
subnitted that as can be seen from paragraph 5 of the inpugned judgment,
the Hi gh Court has considered the rel evant observations of this Court in
Khoday Distilleries (supra), wherein this Court has held that although

there is no right to carry on |liquor business as a Fundanental right,
wherever it is permitted by the state, there should not be any room for
discrimnation. It was subnmitted that this observation is supported by

par agraph 60(g) of the very judgrment which reads as follows: -

"(g) Wien the State permits trade or business in the
potable liquor with or without Iimtation, the citizen has the
right to carry on trade or business subject to the Ilimtations,
if any, and the State cannot nmake discrimnation between the
citizens who are qualified to carry on the trade or business."

26. The judgnent of this Court in State of MP. vs. Nandlal Jaiswal
& Os. reported in 1986 (4) SCC 566 and particularly |last part of paragraph
33 was pressed into service which reads as foll ows: -

"33 ... No one can claimas against the State the
right to carry on trade or business in liquor and the State
cannot be «conpelled to part wth its exclusive right or
privilege of manufacturing and selling liquor. But when the

State decides to grant such right or privilege to others the



State cannot escape the rigour of Article 14. It cannot act

arbitrarily or at its sweet wll. It must comply wth the
equality clause while granting the exclusive right or privilege
of manufacturing or selling liquor. It is, therefore, not

possi bl e to uphold the contention of the State Governnment and
respondent Nos. 5-11 that Article 14 can have no application in
a case where the licence to manufacture or sell liquor is being
granted by the State Governnent. The State cannot ride roughshod
over the requirenent of that Article.”

27. The respondents subnitted that the distance rule was clearly
going to affect the objectives of the tourismpolicy. This will not permt
setting up of any four star or five star hotels wthin the prohibited
di stance even fromhotels which do not neet the mninmm standards of
heal t h, hygi ene and safety, and which have, on occasions, supplied spurious
liquor. They relied upon paragraph 31 of the judgnent of this Court in
State of Jammu and Kashnir vs. Triloki Nath Khosa & Ors. reported in 1974
(1) SCC 19, wherein this Court has held that such «classification may |ead
to artificial inequalities. It rmust be truly founded on substantial
differntia. There is no reason to nake any distinction between the new
three star hotels to be set up and the existing three star hotels. It wll
create a nonopoly in favour of the existing three star hotels.

28. It was subnmitted by themthat on the one hand the Governnent
itself is selling Iiquor fromlarge nunber of depots and shops, through the
FL-1 licences, where the liquor bottles are purchased and taken hone. The
very fact that the Government is earning nore than 7000 crores annually
shows the consunption pernitted by the Governnent. Although the governnent
is contending that it is not looking at it fromthe point of revenue, it is
not reduci ng the nunber of depots and shops which are set up by itself.
Reliance was placed in this behalf on the judgnment in the case of
Rashbi hari Panda vs. State of Orissa reported in 1969 (1) SCC 414. This
case involved the creation of a nonopoly, with respect to Kendu |eaves, by
the Governnent, in favour of those |icensees who had worked satisfactorily
in the previous year and had paid the anounts due from them regularly, to
continue their licences with the added provision that the agents with whom

they had been working in 1967 wll also work during 1968. This was
chal l enged on the ground that the Government, by offering to enter into
agreenments for advance purchases of Kendu |leaves by private offers, in
preference to open competition, was favoring existing licensees, and this

was hit by Article 14 of the Constitution. This Court accepted the
contention and directed that the tenders for purchase of Kendu Leaves be
invited by the Governnment, in the next season, fromall persons interested
in the trade. The Respondents relied on certain observations made by this
Court, with respect to the creation of a monopoly that favours private
individuals, in the cloak of public interest. These are as foll ows:

"19. Validity of the |aw by which the State assuned the nonopoly to
trade in a given conmmodity has to be judged by the test whether
the entire benefit arising therefromis to enure to the State,
and the nmonopoly is not used as a cloak for conferring private
benefit upon a limted class of persons. The schene adopted by
the Governnment first of offering to enter into contracts wth
certain naned licensees, and later inviting tenders from
licensees who had in the previous year carried out their
contracts satisfactorily is liable to be adjudged void on the
ground that it unreasonably excludes traders in Kendu Leaves
from carrying on their business."

29. Rel i ance was al so placed on the judgnent of this Court in the case
State of Maharashtra vs. Indian Hotels and Restaurant Assn. reported in
2013 (8) SCC 519, in the case of the bar-dancers of Minbai, wherein the
anendnment to the Bonbay Police Act introducing S 33 A and 33 Bwas held to
be bad in law. Section 33 A prohibited performances of dances in eating
houses in permt roons and beer bars. This was on the ground that whereas
the dance in three star hotels and above was permtted under 33 B, those in
these establishnents were frowned upon under S 33 A While striking this
down the Court held that such a classification is wholly unconstitutiona
and contrary to Article 14. The judgnment of this Court earlier referred in
the matter of Triloki Nath Khosa (supra) was referred to, wherein, it has
been laid down that the classification to be nade is to be founded on a



substantial differentia. Wth respect to the judgnent in the case of B
Six Holiday Resorts (supra) it was subnmitted by the respondents herein that
there was no challenge in that matter on the basis of Article 14.
Thereafter, reliance was placed on paragraph 36 and 39 fromthe judgnent of
this court in Reliance Energy Limted vs. Mahar ashtra State Road
Devel opment Corporation reported in 2007 (8) SCC 1 wherein it was held that
Article 14 requires a level playing field, though it is subject to public
i nterest.

The report of the Conptroller and Auditor CGeneral (CAG of |India on the
wor ki ng of the Keral a Excise Departnent for the year 2006-2007 to 2010-
2011: -

30. The respondents have relied upon the report made by the CAG of
I ndia under Section 16 of the CAGs (Duties, Powers and Conditions of
Service) Act, 1971. This report contained the results of the audit on the
wor ki ng of the State Excise Departnent for the year 2006-07 to 2010-11, and
it was subnitted to the Governor of Kerala wunder Article 151(2) of the
Constitution of India. |In paragraph 5.3.1.1, the report deals wth the
issue as to whether the FL3 licences were issued and renewed to non-
standard hotel s/restaurants. The report was relied upon to point out that
many hotels which were not neeting the standards were pernmtted and
regul arized, initially upto 30.6.1992. Thereafter, the regularization was
extended till 31.3.2007, and on the next day (that is on 1.4.2007) al
existing licences were regularized. Subsequently, on 1.4.2010 all FL3
i cences functional during 2009-2010 were regul ari zed. The report points
that the licences were issued to hotels, with poor hygi ene standards, which
did not abide by the working hours prescribed for hotels, and which sold
liquor even on dry days. The report also pointed out that in January 2011
t he Exci se Conmi ssioner of the State had sent a letter to the Governnent of
Kerel a, highlighting the poor standards nmaintained by 418 unclassified
bars, and requested it not to grant fresh FL-3 licences for areas other
than tourismnotified areas. The Commi ssioner had also pointed out that
during the | ast one year seven people had died due to excessive drinking in
the unclassified hotels. The report records that even though the Excise
Conmi ssi oner had requested that fresh FL-3 licences be not issued to such
establishnents, they were continued to be issued, and Governnent had nade
it aregular feature to regularize ineligible licensees. W nmay, however,
note that the Kerala Bar Association has filed its Witten Subm ssion
placing on record its objections wth respect to the report of the
Conptroller and Auditor GCeneral

31. The subni ssion of the respondents, therefore, is that as of now
the FL-3 licences are not being pernmitted to 2 star restaurants. Wth the
amendrment of 2011, the hotels with classification of three star are also
not being given FL-3 licences. This is going to discrimnate against the
three star hotels which are to be set up hereafter, or where sone

i nvestment has al so been made in anticipation of such a license. Besides,
the distance rule introduced in 2012 wll affect the new hotels wth
classification of four star and five star. It was subnmitted that this is
counter productive to the policy of encouraging tourism since four star
and five star hotels attract large nunber of foreign tourists. It wll

result in the nonopoly of the existing four star and five star hotels on
the one hand, and will stagnate the growth of the new ones. The consunption
of liquor in all the hotels with star classification is not even 30 percent
of the total consunption in the State. The GCovernment is not preventing
the hotels, with poor hygi ene standards, from selling liquor and on the
other hand the effect of the policy will be to nmake prospect of setting up
of new hotels with a classification of four star and five star
unattractive. This will undoubtedly affect the objective of tourism which
the State otherwise proclains to support. The anendrment of 2012 is
therefore, clearly arbitrary and unjustified according to the respondents.
Consi deration of the Subnissions:-

32. We have considered the subm ssions on behalf of the State and
of those supporting the State, as well as of those on behalf of the
respondents. W do not dispute the intention of the State of Kerala, nor
do we dispute the problemthat it is facing, and the desire to curb the
situation that exists in the State. There cannot be any dispute on the
proposition that, there is no fundanental right to trade in liquor. At the
same time we cannot ignore the dicta of the Supreme Court in Khoday
Distilleries (supra) and particularly in para 60(g) where the Apex Court



has laid down that where such a trade is pernitted, there can not be any
room for discrimnation.

33. There are two anendnents which are under challenge. W wll
have to deal with these two anendnents in the |ight of the factual scenario
and the |law governing the sanme. As far as the deletion of three star
hotel s is concerned, we do have a judgnent of this Court in the case of B.
Si x Holiday Resorts (supra), wherein, the previous deletion of tw star

hotels fromthe eligibility of FL-3 licences was upheld by this Court. It
has been submtted by the respondents that the plea under Article 14 was
not specifically canvassed when the natter was considered and decided. In

this behalf we have already referred to paragraphs 30 and 31 of this
judgnent. In paragraph 30 this Court has held that pronotion of tourism
shoul d be balanced with general public interest. Paragraph 31 pernits a
peri odi cal reassessnment of policy, and holds that if policy is not open to
chal | enge the amendnent of the rules to effect the policy can also not be
chal l enged This being the position the grievances nmde by the hoteliers
with respect to the deletion of three star hotels, and to insist on a bar
i cence, cannot be sustained, on this ground. Deletion of three star hotels
falls in the same genre as the deletion of two star hotels, which was done
earlier. This Court has upheld the deletion of two star hotels in the said
judgnent. This being the position the state can not be faulted for deletion
of three star hotels after a periodical revision of the policy.
34. We nust as well note that the two star and three star hotels
stand on a different footing as against the hotels wth four star and
hi gher classification under the tourismpolicy of the Governnment of India.
It is relevant to note that the Mnistry of Tourism (H&R Division) of the
Governnent of India has issued the anended guidelines for classification/re-
classification of hotels on 28.6.2012. The classification of the hotels
into star categories and heritage categories is done thereunder, and it is
a voluntary schene. Annexure-2 contains t he provi si ons concer ni ng
classification/re-classification of operational hotels. Para 8(f) thereof
provi des as foll ows:
"8(f) Bar License (necessary for four star, five star, five
star deluxe, heritage classic & heritage grand categories).
Wherever bar license is prohibited for a hotel as per local |aw,
the bar will not be mandatory and wherever bar is allowed as per
local laws, then the hotel will have to obtain bar license first
and then apply for classification to the Mnistry of Tourism"”

This being the position, it is not necessary for a three star hotel to have
a bar licence. In fact as can be seen the para 8(f) above also states that
if alocal |aw prohibits the issuance of a bar licence to four star, five
star, five star deluxe, heritage classic and heritage grand categories,
which is otherw se necessary, such local law wll prevail. In any case
three star hotels will have to be placed in a different category as against
the hotels with four star and higher classification, since it 1is not
necessary for three star hotels to have an FL3 |icence.
35. The position with respect to the distance rule introduced in
2012 is, however, different. As far as the anendnent brought in 2012
i ntroducing the distance rule is concerned, we cannot ignore the hard
realities which are recorded in the report of the Conptroller and Auditor
General who is a constitutional functionary, and who has nade the report on
receiving the necessary information fromthe State Governnent. This above
referred para 5.3.1.1 of this report speaks for itself and reads as
foll ows: -

"5.3.1.1 Were FL3 licenses issued and renewed to non-standard

hot el s/ rest aurant s?

The mini mum standard eligible for obtaining an FL3 |icence
was 2-star standards from April 1982 and 3-star and above from
April 2002. W noticed that licenses were issued and renewed to
418 bar hotels, ie. 61 per cent of the total bar hotels in the
state even though they were not eligible for the FL3 |licenses as
per the Rul es.

We noticed that the Governnent first allowed tine up to 30
June 1992 for those |licensees who had not attained t he
prescribed two star standards to attain the prescribed standard



and subsequently extended the period. During the review period,
we noticed that the Excise Conm ssioner submitted his proposals
for the Abkari policy for the year 2007-08 vide letter dated 11
January 2007 which did not i ncl ude t he pr oposal for
regul arisation of 418 non standard bar hotels, the list of which
was sent to the Governnent in January 2006. However, based on a
di scussion with the Hon’ble Mnister for Labour and Excise on 22
January 2007, the Excise Conmi ssioner sent a revised proposal on
23 January 2007 including the proposal that "Bar Licenses (FL3
| icences) which have not attained 2-star classification and
functioning at present nmay be regul ari sed"

After we pointed out the matter the GCovernment stated
(Novenber 2011) that there are certain bar hotels functioning
with standard bel ow two star specifications. As these hotels
were functioning for long periods, they were regularised based
on Abkari Policy 2007-08.

The point is not acceptable for the reason that as per
Rul es the licences are issued each year and the standard for
granting licence are still three star standard.

We noticed that the Governnent, 15 years after extending
time linmt for the first time, again extended (12 Mrch 2007)
the time linmt up to 31 March 2007 and stated that failure to
comply with the standards would lead to cancellation of
Iicences. However, on the very next day, i.e. 13 March 2007 the
Governnent added a proviso to Rule 13 that all existing
| i censees not having the above classification and which were
functional as on 31 March 2007 shall be regul arised. The Abkari
policy for 2008-09 (February 2008) stated that the Governnent
woul d insist on mnimumfacility and hygienic conditions in al
the 418 bar hotels which did not have 2-star status, but which
were regul ari sed during 2007- 08.

W noticed that the field officers of the Departnent had
reported violation of licence conditions like unhygi eni ¢
conditions, lack of facilities, non adherence of the time
schedul e, selling on dry days, opening nore than one counter
etc. in these bar hotels. However, no action was taken by the
Department on these reports.

The Excise Conmissioner sent a letter (January 2011) to
the Government highlighting the poor standards naintained by the
418 unclassified bars and requested not to grant fresh FL3
licenses for areas other than tourism notified areas. In the
letter the Excise Commissioner, inter alia, stated that the
restaurant segment of the unclassified hotels were functioning
for nane sake only and during the | ast one year seven people had
di ed due to excessive drinking in the unclassified hotels. He
al so pointed out that he had personally seen that alnost all the
custoners went there to drink liquor and not for taking food.

We noticed that even though the Excise Comm ssioner had
requested not to issue fresh FL3 licenses, seven nmore FL3
Iicenses were issued between 12 January and 31 March 2011
Moreover in the Abkari Policy for 2010-11, the Governnent
declared that the FL3 |icensees not having the requisite star
qualification and who were functional during 2009-10 should be
regul ari sed. Thus, the Governnent has nade it a regular feature
to regularise ineligible licensees. W are of the opinion that
the Governnment has not taken a firmstand to ensure that only
hotel s of a mninmum standard are issued FL3 |icenses. Further
we opi ne that the Governnent has seriously conprom sed public
safety by (a) regularising 418 unclassified bars, though they
were not able to attain the mininum standards despite repeated
extension of time and (b) by turning a blind eye towards the
various conpl aints against these wunclassified bars. On this



being pointed out in audit the Departnent stated (June 2011)
that the Governnment is the conpetent authority to issue orders
allowing relaxation, if any, for the functioning of FL3
|'i censees/ bar hotels.

36. As rightly subnitted by the counsel for the respondents the
consequences of the amendnent of 2012 will be that four star and five star
hotel s woul d not be pernmitted to have FL-3 licences only on the ground that
they are within the prohibited distance fromsuch hotels which have poor
hygi ene standards, and which are not following norns |laid dowmn by the State
Governnent. We nmay nention that the FL3 |icences are issued on an annua

basis, and it is quite within the powers of the Governnent not to renew
these licenses if such serious violations are reported. But the Governnent
appears to be slow in taking any such action. It will surely be counter-
productive to the objective of Rule 13 (3), which is to pronote tourism as
well as to the State’'s avowed policy of inproving the health and nutrition
standards of its citizens. The criticismof the respondents, particularly
of the hotels which have been permtted under the 6th and 7th proviso to
Rule 13(3), is therefore quite justified.

37. In the circunmstances, although we do not dispute the power of
the State Governnent to bring about the necessary reform by nodifying the
rules, it has got to be justified on the touchstone of the «correlation

between the provision and the objective to be achieved. | f t hat
correlation is not established, surely the rule will suffer from the vice
of arbitrariness, and therefore will be hit by Article 14. The State

Government has introduced awareness programres in this behalf and, it ought
to continue with that. It should also take steps to see to it that hotels
wi th poor hygi ene standards are not allowed to function. W are inforned
that the State CGovernnent has appointed a one-nman conmmission for review ng
the Abkari Policy, by issuing a necessary notification on 23.1.2013. W
hope that the conmission will take into consideration the hard realities
which are reflected in the report of the CAG and make necessary
recomendations. As far as this Court is concerned, we cannot uphold the
validity of the amendnent of 2012, in the present circunstances.
38. W may as well refer, at this stage, to the judgnent of this
Court in P.N Kausal and Ors. vs. Union of India & Os. reported in 1978 (3)
SCC 558. In that matter what the Punjab Governnment had done was to
prohibit the sale of Iliquor on Tuesdays and Fridays, but that was
applicable only to hotels, restaurants and other institutions, and was not
applicable to the institutions run by the Governnent. The Court held this
to be prima-facie discrimnatory. 1In the words of Krishna lyer,J who wote
the judgnent for a bench of three Judges "It suggests a dubious dealing by
State Power". The Learned Judge observed that "such hollow homage to
Article 47 and the Father of the Nation gives dimnishing credibility
mleage in a denocratic polity". Thankfully, the Additional Solicitor
General nmade a statenent to the Court which is recorded in paragraph 42 of
that judgnment that the Governnent readily agreed that the ban would be
observed by the State Government al so. Paragraph 42 of the said judgnent
reads as follows: -
"42. W must here record an undertaking by the Punjab
Governnent and elimnate a possible confusion. The anended rule
partially prohibits liquor sales in the sense that on Tuesdays and
Fridays no hotel, restaurant or other institution covered by it
shall trade in liquor. But this prohibition is made non-applicable
to like institutions run by the Government or its agencies. W,
prima facie, felt that this was discrimnatory on its face.
Further, Article 47 charged the State with pronotion of prohibition
as a fundanental policy and it is indefensible for Governnent to
enforce prohibitionist restraints on others and itself practise the
opposite and betray the constitutional nmandate. It suggests dubious
dealing by State Power. Such hollow honage to Article 47 and the
Fat her of the nation gives dinmnishing credibility mleage in a
denmocratic polity The | earned Additional Solicitor General, wthout
going into the correctness of propriety of our initial view
probably he wanted to controvert or clarify-readily agreed that the
Tuesday- Fri day ban woul d be equally observed by the State organs
al so. The undertaking recorded, as part of the proceedings of the
Court, runs thus :-



The Additional Solicitor General appearing for the State
of Punjab states that the Punjab State undertakes to proceed on the
footing that the "Note’ is not in force and that they do not
propose to rely on the 'Note’ and wll, in regard to tourist
bungal ows and resorts run by the Tourism Departnment of the State
Government, observe the same regul atory provision as is contained
in the substantive part of Rule 37 Sub-rule 9. W accept this
statenment and treat it as an undertaking by the State. Formal steps
for deleting the "Note’ will be taken in due course.”

39. We are of the viewthat if the Government is really serious
about reducing the consunption of liquor, it should also take steps to
reduce its own shops and depots and in any case should not open new ones.
In view of the very high consunption of |iquor, which the State Governnent
intends to reduce, what we expect is that the Governnent should consider
not issuing further FL-1 licences. If it is not possible for the GCovernnent
to reduce the existing FL-1 shops, wth respect to which it enjoys a
monopoly, it is of no use for it to direct the private sector alone to

function in a particular manner. The Government nust as well behave in
conformity with the nmandate of Article 47
40. Bef ore we conclude the proceedings, we nay refer to one nore

devel opnment in this matter. In as nmuch as this court had not granted any
stay of the inmpugned judgnent and order of the H gh Court, an order was
passed by this Court on 19/9/2012 that the applications of the claimants
for the licenses be considered in eight weeks. Since no decision was
forthconmi ng, sone of the respondents filed Contenpt Petitions bearing Nos.
449 of 2012 and other contenpt petitions. A notice was issued on the
Contenpt Petition no. 449 of 2012 filed by respondent B. Surendra Das. A
reply was filed on behalf of the appellants on 25.01.2013 that they had
consi dered the applications, some of themwere rejected, and in the rest
further informati on was sought. These steps were initiated within the tine
stipulated by this court, and due to the | arge nunber of applications, the
decision was taking its own tine. On 8.02.2013, this court directed that
the Contenpt Petitions be heard alongwith the special |eave petitions.
Since the Civil appeals arising out of these SLPs are being disposed of
with this order, no separate orders are required on the contenpt petitions.
The Appellants will have to act nowin terms of the order being passed
her ei n.

41. For the reasons stated above we allow these appeals in part and
hold as fol |l ows:

(i) The judgnent rendered by the Division Bench is set-aside to the
extent it interferes with the anendment brought in the vyear 2011. The
deletion of three star hotels fromthe category of hotels eligible for FL3
Iicenses under Rule 13(3) is held valid.

(ii) As far as the amendnent brought in 2012 introducing the distance rule
by way of addition of Rule (3E) in Rule 13(3) 1is concerned, the sane is
held to be bad in law. The judgnment of the High Court is confirmed to that
extent.

(iii) The state government will not proceed to deny FL3 licenses to hotels
with a classification of four star and above by resorting to their deletion
under Rule 13 (3) until the report of the one-man conmission is received,
and until it takes action against the non-standard restaurants which have
been permtted under the sixth and seventh proviso of Rule 13(3).

(iv) No order is necessary on the contenpt petitions and they stand
di sposed of.

(v) All parties will bear their own costs
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24414 of 2012
38251 of 2012
11004 of 2013
14956 of 2013
14958 of 2013
14959 of 2013
14960 of 2013
14961 of 2013

66666656565

449 of 2012 in SLP(C) No.26241-43/12
450 of 2012 in SLP(C) No. 26242/ 12

20 of 2013 in SLP(C)Nos. 26241- 43/ 12
18 of 2013 in SLP(C) No.27168/12

19 of 2013 in SLP(C) No.27169/12

431 of 2012 in SLP(C) No.27163-182/12
432- 444 of 2012 in SLP(C) No.27163/12
5 of 2013 in SLP(C) No.27163-182/12

These nmatters were call ed

on for pronouncenent of judgnent today.



For Petitioner(s) M. V. Gri, Sr.Adv.
M. Ramesh Babu M R, Adv.
. Mohd. Sadi que, Adv.
Mugti Chowdhary, Adv.

M
Vs
Ms. Anita Soni, Adv.
M. G Prakash, Adv.
M. Hi m nder Lal, Adv.

M . Radha Shyam Jena, Adv.

M. Amarjit Singh Bedi, Adv.
M. Sanand Ranakri shnan, Adv.
M. MP. Vinod, Adv.
M. Romy Chacko, Adv.
For Respondent (s) M. Sanand Ranekrishnan, Adv.
M. Roy Abraham Adv.
nr. Himnder Lal, Adv.
Deepak Prakash, Adv.
.Biju P.Raman, Adv.
.Haritha V. A, Adv.
Yogmaya, Adv.
Usha Nandini V., Adv.
Sunita Hazari ka, Adv.
I psita Behuria, Adv.
T. Mtra, Adv.
. Venki ta Subranoniam T. R, Adv.
Rohit Kumar Singh, Adv.
Sajith P., Adv.
Al ex Joseph, Adv.
G Prakash, Adv.
V. K. Sidharthan, Adv.

Ramesh Babu M R, Adv.
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Shiv Sagar Tiwari, Adv.

Hon’ bl e M. Justice H. L. Gokhale pronounced the judgment of the
Bench conprising Hs Lordship and Hon'ble M. Justice J. Chel aneswar.

Leave granted.

The appeals are allowed. The parties will bear their own costs

No orders are required on the contenpt petitions and they stand
di sposed of.



Al parties will bear their own costs.

(Usha Bhar dwaj ) (Sneh Lata Sharma)
(AR -cumP.S.) (Court Master)
[ Signed reportable judgnent is placed on the file ]



