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1. | have had the privilege of perusing the judgnent proposed by ny | earned
Brother Justice B.N. Agrawal . However, with respect, | express ny inability
to agree with the same and | propose to wite a separate judgnment in the
foll owi ng termns.

2. As facts and provisions of the relevant | aw have been set out in the
judgrment of ny |earned Brother Justice B.N. Agrawal, | do not propose to
extract again.

3. Civil Appeal No. 3017 of 1997 was filed by the State of Punjab against
the judgnment of the Division Bench of the Punjab & Haryana Hi gh Court dated
17.01.1997 in Wit Petition (Civil) No. 5358 of 1996. The said wit
petition was filed by Respondent No. 1 in this appeal, nanely, Ms. Devans
Modern Brewaries Ltd., Ludhiana praying for-issuance of a wit in the
nature of certiorari quashing the inposition of inport fee on Beer vide
Order 1-D(iii) of the Punjab Excise Fiscal Oders, 1932, anmended fromtine
to tinme, latest being notification dated 27.03.1996 which is inmpugned in
the wit petition and for other consequential prayers.

4. Civil Appeal Nos. 2696 and 2697 of 2003 were filed by Penguin Al cohaols
(P) Ltd. and Another etc. against the State of Kerala and O hers agai nst
the comon judgnent of the Hi gh Court of Kerala dated 06.04.2001 in Wit
Appeal Nos. 3 and 10 of 2001 dismissing the appeal filed by them

5. The original petitions were filed by appellants herein agai nst Exhibit
P1 notification issued by the State of Kerala enhancing the rate of inport
fee fromRs. 2/- per proof litre to Rs. 5/- on Indian Made Foreign Liquor
(hereinafter referred to as "IMFL"). The inmport fee was initially levied
under CGovernment Order, G O (M5S) No. 57/92/TD dated 31.12.1992. The | earned
Si ngl e Judge upheld the levy holding that it is a fee and regulatory in
nature. The appellants preferred wit appeals, which were dismssed by the
Di vi si on Bench by the inmpugned common order in Wit Appeal Nos. 3 and 10 of
2001.
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6. In both the appeals, commpn questions arise for consideration and hence
they have beee heard together and are being disposed of by this comon
j udgrent .

7. The points for consideration in both the appeals are:

a) Wiether the inport fee levied is the levied is the price for parting
with the privilege given to the respondent to inport liquor into the State
and, therefore, the sane is within the conpetence of the State to inpose

i mport fee;

b) Whether the inposition of inmport fee does not, in any way, restrict
trade, comrerce and intercourse anong the States.

8. It is well settled by a catena of decisions that the trade in liquor is
not a fundanmental right. It is a privilege of the State. The State parts
with this privilege for revenue consideration. In Punjab, the Excise Policy
of the State is formulated every year. It is also made known to the

i censees nuch before their licenses for the year cones to an end. It is
also a matter of fact that the licensees have paid the fee on demand. The
fee was first levied in the year 1992. The |licensee, in the Punjab case,
had been ‘hol'ding the licenceall through this period and never chall enged
or protested against |evy of the fee. The |licensees having paid the fee

wi t hout any protest all through is not entitled to challenge the saneg,

whi ch does not suit them The |icensee cannot aprobate and reprobate. In
Punj ab, the grant of |icences are governed by the Punjab Excise Act, 1914
(for short "the Act") and various rules and orders framed under it. In the
Punj ab case, the challenge of the appellant is |imted to the inposition of
inmport fee in addition to the countervailing duty on Beer. It is not

di sputed by the appellant that the State is conpetent and is entitled to

i mpose excise duty or countervailing duty besides there is no bar on the
State to charge any other fee on-account of consideration of the privilege
provided to the licensee to provide themthe right to trade in liquor. A
perusal of the inpugned notification shows that the State Governnent
substituted the existing provision with regard to inport fee and increased
the rate of this fee. It is part of the privilege price i.e. consideration
amount on account of which the licence was granted to the |icensee.
Further, the licensee had an optionto opt out of the business field if
such levies were detrinental to their interest or were to their

di sadvant age.

9. The respondent in Cvil Appeal No. 3017 of 1997 carries on whol esal e
trade in the State of Punjab. Under the rules, the licensee is required to
obtain a licence in FormL-1, which is valid for one year. In-addition to
this under the Punjab Excise Fiscal Orders, 1932, the respondents is liable
to pay duty/fee at the rates nentioned therein. As a result of this, the
respondent has to pay excise duty/inport fee as the case nay be. Over and
above this, there is an inport fee which is levied by the State Governnent
in exercise of its powers under Section 58 of the Act. According to | earned
counsel for the State of Punjab all these charges and levies are really a
price for the privilege of carrying on the trade under the L-1 |icense as
far as the privilege of inporting alcohol into the State of Punjab. The

i mpugned | evy is under the Punjab Excise Act, 1914, which is a pre-
Constitution Act. It is this Act which provides that no intoxicant shall be
i mported, exported or transported except after the paynment of duty to which
it may be |liable under the Act. The words "duty to which- it may be |iable
under this Act" were substituted by the words "duty of custons or excise to
which it may be |liable". This change was al so brought about by the
CGovernment of India on adaptation of Indian Laws Order 1937. It was,
therefore, argued by the State that the power is conferred under Section
58(2)(b) to regulate the inport, export, transport and possession of any

i ntoxicant. Therefore, the different inmposts have to be construed in this
background. There is, therefore, an excise duty so-called which is provided
for under Rule 5 of the Punjab Excise Fiscal Oders, 1932, not only on

| ocal |y produced beer but also on inported beer. The Statutory Authority
for this inposition can be found fromthe provisions including Section 16
read with Section 32 of the Act. In addition to the excise duty under Rule
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5, there is also a provision for grant of licence for sale of intoxicants.
To carry on the trade in whol esale, a person has to obtain a L-1 licence
for which an annual pre-determined sumis payable. Sinmilarly, in addition
there are licences for production and for nmanufacture each of which licence
has its own predeterm ned fee which has to be paid for obtaining such a
licence. The nodalities of the |evy of fees or the quantum of the fees has
no bearing on its | egal pedigree which is that of consideration for the
perm ssion to carry on an activity in the noxious articles. Thus, if a
person wants to carry on a wholesale trade in liquor in Punjab, he wll
have to (a) obtain a L-1 licence for which he woul d pay the fees in
accordance with the policy carried on for the period; (b) On the Iiquor
purchased by him he will have to pay duty on all purchases irrespective of
the source of the product. This duty is the duty under Rule 5 of the Punjab
Exci se Fiscal Oders, 1932, in relation to beer read with Rule 1 of the
said Orders in case of I'MFL

10. In case, the licensee seeks a permt to bring in inmported al cohol, he
woul d have to pay as a condition of the perm ssion to inport under Section
16(b) read with Section 19 an inport pass fee at such sumfixed by the
CGovernment. The respondent in this case/wit petitioner has nixed up these
di fferent inposts and has referred to the duty paid under Rule 5 which is
an amount equival ent to the excise duty and the fee under Rule 1(d) of
Punj ab Excise Fiscal Oders, 1932. As already noticed, on inmported goods
there are two i ndependent inposts, nanely, duty equal to the |ocal excise
duty under Rule 5 and an inport fee under Rule 1(d) of the Punjab Excise
Fi scal Orders, 1932.

On 31.01.2002, this Court passed an order which read as under

“I'n the course of the argunment, it was noticed that the principal argunent
on behal f of the respondents before the Hi gh Court, which was upheld by the
H gh Court, was that the inport fee, which is the subject matter of these
proceedi ngs, had been inposed by the State of Punjab w thout authority of

| aw. The response on behal f of the State of Punjab before the H gh Court
was that the right of the respondentsto inport beer into the State was
privilege conferred by the State upon the respondents to which Article 301
had no application because the respondents had no right to trade in Iiquor
de hors that privilege and that theinport fee was the price for the
privilege. In the course of the argunent before us, 'we asked M. K K
Venugopal , | earned counsel for the State, to tall us what the source of
power for thew inposition of the inport fee was. M. Venugopal referred in
reply to Section 18, 19, 34, 58 and 59 of the Punjab Excise Act, 1914. In
ot her words, the contention of the State before us is that the inport fee
is a fee and the respondents are required to pay such fee to bring beer
into the State."

In conpliance with the aforesaid order, a detail ed additional affidavit was
filed on behalf of the State of Punjab by quoting the rel evant provisions

of the Punjab Excise Act, 1914, nanely, Section 3(9) - "Excise Revenue"
Section 3(10) - "Export, Section 3(12) - "lnport", Section 16 - "lnport,
export and transport of intoxicant", Section 17 - "Power of State

Government to prohibit inmport, export and transport of intoxicant”, Section
18 - Passes necessary for inport, export and transport, Section 19 - G ant
of passes for inport, export and transport, Section 31 - Duty on excisable
articles, Section 32 - Manner in which duty may be | evied, Section 33 -
Payment for grant of |eases. Section 34 - Fees for terns, condition and
formof, and duration of |icences, permts and passes, Section 35 - G ant

of license for sale, Section 58 - Power of State Covernnent to nake Rul es,
Section 59 - Powers of Financial Comm ssioner to nmake rules. Along with the
additional affidavit, a copy of the Notification No. 5998 call ed the Punjab
Exci se Fiscal Orders and prescribed |levy of rates of duty etc. was filed
and marked as Annexure-A-1. It is seen fromthe additional affidavit that
this notification was republished by the State of Punjab in the year 1965.
The State vide notification dated 24.03.1986 introduced amendrment to the
Punj ab Excise Fiscal Oders, 1986 and as per Clause 5 of the notification,
Order 1-D was added after Order 1-C levying an inmport fee of Rs. 3.20 per
proof litre on all inports of ML and rectified spirit into the State of
Punj ab.
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11. Vide notification dated 31.03.1992, the Governnment of Punjab nade
further anendnent in the Fiscal Order and issued Punjab Excise Fiscal (10th
amendnment) Orders, 1992 and substituted Order 1-D stating that "All inports
of liquor and sprit shall be subject to the Ievy of an inport fee as
prescribed.” By further amendment vide notification dated 27.03.1996, the
Punj ab Excise Fiscal Oders, 1932 was anended and the Order 1-Ditem (iii)
was substituted. In exercise of powers conferred under the Act, the State
Government framed rul es which have been marked as Annexure P-2.

12. Thus, it is seen fromthe Punjab Liquor Inmport, Export Order, 1932, the
State Governnent is conpetent and enpowered to regulate the inport and
export of liquor. Under the Punjab Liquor Licence Rules, 1956, there are 21
types of licences which are prescribed and are given. The respondent in
this appeal is holding L-1 licence i.e. Wolesale and retail vend of
foreign liquor to trade only. The said licence is given on fixed |icence
fee, which is subject to variation as per excise policy of the Governnent
based on year to year. The State Governnent has incorporated as one of the
terns and conditions on the L-1 holders to pay inport fees also at the
prescribed rate as per the Punjab Excise Fiscal Oder, 1996. The respondent
has been accepting the terms and conditions from 1992 onwards and acted on
the same, the licence was renewed on yearly basis.

13. Simlarly, under the provisions of the Punjab Liquor Permt & Pass

Rul es, 1932, the State Government issued pernmt in formL-32, in the case
of inport and the |licensees are liable to pay pernit fee at the prescribed
rate. As already stated, the respondent has m xed up two different inposts.
The respondent has referred to the duty paid under Rule 5 i.e. equival ent
to Excise duty and fees under O.der (1)(D) of the Punjab Fiscal Orders,
1932. As stated above;, on inmported goods by L-1 holder, there are two

di fferent and i ndependent inposts in the shape of Excise duty under Rule 5
and inport fee under Rule (1)(D) of Punjab Excise Fiscal Oders, 1932. In
addition he has to pay |licence fee under the Punjab Liquor Licence Rules,
1956, which is fixed on yearly basis. Thus, it is seen that as per

provi sions of Section 58(D) as well as Section 59(D) the State Government,
in my opinion, has power to regulate the inmport and price of any
description of bottle and the scale of the fee and the manner of the fee
payabl e by any licensee.

14. 1t is stated in the additional affidavit that the word "fee" is not
used in the strict sense to attract the doctrine of quid pro quo. This is
the price or consideration which the State Governnment charges for parting
with this privilege and granting the sane to the vendors. Therefore, in ny
opi nion, the amobunt charged is not a fee nor a tax but it is the nature of
price of a privilege which the purchaser has to pay in any trading and

busi ness in noxious article/goods. The collection of such amount in the
shape of inmport fee does not formpart of the general revenue of the State.
As stated above, it is one of the terns and conditions of the Excise Policy
applicable to all L-1 holders including the respondents herein. In ny view,
respondents cannot be permitted to challenge the terns and conditions of
the policy if they want to avail the benefit of the same.

15. This Court, in a nunber of judgments, has held that the State
Governnment has unfettered powers to regul ate the Export/lmport sal e of

i ntoxicants and in exercise of its regulatory powers, the inport fee has
been incorporated as one of the terns of the Excise Policy on yearly basis.
W will refer to the relevant judgnents in the later part of this judgnent.

16. The | earned counsel for the respondent submitted that there is no
source of power for inmposition of inport fee over and above the
countervailing duty and that the appellant-State was not able to show that
under which Authority or provision of the Punjab Excise Act, 1914, they can
i mpose the inport fee over and above the countervailing duty. It is further
submitted that a conbi ned reading of Section 33A of the Punjab Excise Act,
1914, Articles 301 and 304 of the Constitution and Entry 51 of List Il of
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Seventh Schedule to the Constitution nmakes it clear that the State of
Punjab has no authority to inpose the inport fee over and above the
countervailing duty. This contention, in ny opinion, has no force for the
reasons stated and the di scussions made i n paragraphs supra.

17. In ny opinion, Articles 302 and 304A of the Constitution of India are
not attracted to the present case as the inposition of inmport fee does not,
in any way, restrict trade comrerce and i ntercourse anpong the States. In ny
opi nion, the permissive privilege to deal in liquor is not a "right" at
all. The levy charged for parting with that privilege is neither a tax nor
afee. It is sinply a levy for the act of granting perm ssion or for the
exerci se of power to part with the privilege. In this context, we can
usefully refer to Har Shankar and O's. etc. etc. v. The Deputy Excise and
Taxation Commi ssioner and Ors. etc. and Panna Lal and Ors. v. State of

Raj ast han and Ors.. As noticed earlier, dealing in liquor is neither a
right nor is the levy a tax or a fee. Articles 301-304 will be rendered

i napplicable at the threshold to the activity in question. Further, there
is not even a single judgment which upholds the applicability of Articles
301-304 to the liquor trade. On'the contrary, nunerous judgnents expressly
hold these Articles to be inapplicable to trade, comerce and intercourse
in liquor. We can beneficially refer to the judgnments in The State of
Bonbay v. R M D. Chamarbaugwala [1957] SCR 874, Har Shankar’s case (supra),
Sat Pal and Co. and O's. v. Lt. Governor of Delhi and Ors. and Khoday’s
case. The | earned counsel  for the respondent submitted that Articles
301-304 are violated or transgressed. In view of discussions in paragraphs
above, it is clearly denonstrated as to howand why Article 301-304 are

i napplicable to Iiquor trade in any form

18. W shall now deal with the Kerala matter in Cvil Appeal Nos. 2696 and
2697 of 2003.

19. The | earned counsel for the |icenseel/appellant in this case also
contended that Part XlIl of the Constitution interdicts Parliament and
State Legi slatures fromenacting | aws containing discrimnatory
nmeasures/taxation in respect of inter-state trade and conmerce and that the

said articles in Part Xl II inpose aconstitutional Iimtation on the power
of the Parlianment and the Legislatures of the States and that the said Part
X1l of the Constitution enshrines a principle of paranmount inportance that

the economic unity of the country cannot be interfered with by economc
protectionismand creation of trade barriers, fiscal or otherw se. He would

further submit the restriction in Part X1l of the Constitution also apply
to Taxation Laws and the provisions of Part Xl of the Constitution are
subject to the limtations set out in Part XlIl and such regul atory

neasures al so do not inpede the freedom of trade, conmerce and intercourse
and conpensatory taxes for the use of trading facilities are not hit by the
freedom decl ared by Article 301. He would also urge that Article 303(1)
prohi bits Parliament and the Legislature of a State from enacting any |aw
giving preference to one State over another or from maki ng any

di scrimnation between one State and another by virtue of any entry
relating to trade and commerce in any of the lists in the Seventh Schedul e
and that the obstructions or inpedinents to the free flow of trade would be
viol ative of the freedom declared by Article 301. In this context, he
referred to the case in The Autompbile Transport (Rajasthan) Ltd. v. The
State of Rajasthan and Ors.. It is further submitted that the limtation
upon the Legislative power stipulated in Article 303(1) and Article 304A
will apply to trade in liquor. It is further contended that the
discrimnatory levy of inmport fee is violative of Articles 303(1) and 304A
of the Constitution. According to the |earned counsel for the

appel l ant/licensee, the power of the State to levy a tax or a fee should be
traceable to the entries in the Seventh Schedule to the Constitution. Entry
51 of List Il provides for a levy of duty of excise on alcoholic Iiquor for
human consunpti on nmanufactured or produced in the State and countervailing
duties at the sane or |lower rates of simlar goods manufactured or produced
el sewhere in India and, therefore, the State Legislature has no power to

| evy any countervailing duty on inmported liquor in excess of the excise
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duty on liquor nanufactured within the State. The State of Kerala inposes a
countervailing duty on inported |liquor which is equivalent to the excise
duty paid by the manufacturers within the State. The State inposes an
import fee in addition to the countervailing duty and the direct and

i medi ate effect of the inmport fee is to favour | ocal manufacturers by
maki ng the inmported liquor costlier. He would further contend that Article
303(1) prohibits the State Legislature fromtaking discrimnatory nmeasures
and Article 304A also prohibits the State from i nposing such discrinmnatory
levies. It is also submitted that the State Legislature has no conpetence
to levy an inport fee in addition to countervailing duty.

20. The argunent advanced by | earned counsel for the |licensee was countered
by | earned seni or counsel appearing for the State of Kerala. The | earned
counsel submitted that the inport of liquor into the State of Kerala is
prohi bited under Section 6 of the Abkari Act and, therefore, |iquor can be
i mported only after obtaining permssion fromthe Governnment in the form of
permt issued under Section 24 of the Abkari Act. As a matter of fact, it
was submtted that the State has not issued any |licence to anybody

i ncluding the Kerala State Beverages Corporation to inport |iquor. The
Keral a St'ate Beverages Corporation has |icence only for whol esal e and
retail of liquor which will not authorise themto inmport |iquor and that
the only licence issued to inport liquor into the State is the permt

i ssued on paynent of the inport fee and, therefore, it is seen that the
levy of inport fee i's authorized by Sections 6 and 24 of the Abkari Act,
1977. It is not excise duty or countervailing duty referable to Entry 51 of
List Il. It is a collection falling under Entry 8 of List Il. It is the
price paid to the State for parting with its exclusive privilege of dealing
in liquor which includes every fact - of it including its inport. In ny view,
the State has the right to prohibit every formof activity in relation to

i ntoxicants including its inmport. Though it is alleged by the appell ant
that the State has discrinm nated agai nst, the same has not been

substanti ated or established by any naterial. The State, in this case, has
granted such pernit to the Beverages Corporation on their paying the fee
fixed for the purpose as per notification enabling the Corporation to

i mport liquor fromthe petitioners/licensees and others. The inport fee so
paid is passed on to the consumers. Even in the Punjab case, we have

al ready noticed, that the right to inport liquor is dependant on the issue
of the inport permit on paynent of the inport fee as consideration for
parting with the State’'s exclusive privilege to inport the liquor. It is
purely a contractual dealing between the State and the inporter and,
therefore, no question of violation of Article 301 can arise. The inported
had no anterior right to inport |iquor and hence cannot conplain of any
violation of Article 301 at that stage as right to trade inliquor is not a
fundanental right. His right to inport is referable to the inport permt
whi ch he acquired on paynment of the inport fee. No further inpedinent has
been created in the inport of the liquor so that Article 301 is not
attracted in relation to the paynment of the inport fee which was prior to
getting his privilege of inmporting. The appellant/licensee having entered
into a contractual relationship with the State obtained the privilege and
enjoyed the benefit of it. It is not open to the petitioners to turn round
subsequently and repudi ate the obligations subject to which they obtained
the privilege. Regulation in the interest of public health and order takes
the case out of Article 301 and regul ation for purpose of Article 301 is
not confined to such regul ati ons alone which will facilitate the trade.

21. An affidavit was also filed on behalf of the State of Kerala dated

16. 04. 2003 stating that the collection of inport fee in the State of Kerala
while issuing permit to inport IMFL is referable to Sections 6 and 24 of
the Abkari Act, 1977, and that it is the price payable by the grantee to
the State for parting with the privilege of inporting ML which is
exclusively that of the State. Along with the affidavit, Annexure Rl

(phot ocopy of permt issued) and Annexure R2 (year-w se statenent show ng
the amobunt of inmport fee collected by the State) was filed. It is not in

di spute that the Kerala State Beverage Corporation is the exclusive

whol esal e distributor of IMFL within the State of Kerala. Previously, the
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retail distribution of IMFL in the State was done by 14 shops of the Kerala
State Beverages Corporation and 231 shops by private individuals to whom

I icences were granted by auction conducted every year. However, the schene
has been changed and the retail distribution of IML in the State is now
being carried on by a few shops of the Kerala State Consuner Federation and
the rest of the shops by the Kerala State Beverages Corporation. This is
apart fromthe sales in bars, clubs, etc. under licences issued in rel evant
Fornms under the Foreign Liquor Rules. The Keral a State Beverages
Corporation gets its supply of IMFL fromdistributors within the State as
al so from manufacturers and distributors outside the State. The Keral a
State Beverages Corporation calls for tenders fixing a floor price for the
supply with a viewto ensure quality as also to prevent unhealthy
conpetition and | oss of revenue. Based on these tenders, the Kerala State
Beverages Corporation enters into contracts with the

manuf acturers/distributors. After entering into contracts with the

manuf acturers/distributors, to enable the inmport of IML to the State, the
Keral a State Beverages Corporation applies to the authorized officer for
grant of permt for inport of specified quantity of I ML after depositing

i n advance, the countervailing duty and the inport fee payable on the
quantity ‘of I M-L sought to be inported. Details of the payments so nade are
entered in _Columm No. 6 of ‘the inmport pernit issued. The nane of the
out si de manufacturer/distributor fromwhomthe IM-L is being procured is

al so mentioned in the permt for identification of the product. The inport
fee paid by the Kerala State Beverages Corporation is ultimtely passed on
to the consuners by adding to the final selling price of the product. The
State has to deploy its officers at all the check-posts to nonitor inport
of I MFL. Every consignnent, on crossing the border has to be escorted til

it reaches the warehouse of the Kerala State Beverages Corporation to check
di version and m suse and the State is incurring heavy expenses for
regulating inport of liquor intothe State. Therefore, the inport fee was
increased fromRs. 2/- per proof litre to Rs. 5/- per proof litre in 1995.
Even after the increase in the inport fee, the inport of liquor to the
State was steadily increasing till 1999-2000. The affidavit now filed al ong
with the Annexures gives us a clear picture of the levy of inport fee while
issuing permt to import I ML. Before the H gh Court, the |earned counse

of the appellants therein have raised only one contention that the

i mposition of inport fee is not in the nature of regulatory fee. It was
contended on behalf of the State that the |levy is permnissible and

aut hori zed under Sections 6, 7, 17 and 18 of the ‘Act and that the inport
fee is the only fee realized froma firmwhich supplies liquor to the
Keral a State Beverages Corporation to be suppliedto otherlicensees in the
State and that the levy of inport fee is also well founded under the Act
basically referable to the legislative Entries 8 and 66 of List [1l of the
Seventh Schedule to the Constitution. The |earned Single Judge and al so the
| earned Judges of the Division Bench rejected the contention of the

i censee and upheld the | evy on inport.

22. At the tinme of hearing, many judgnments were cited by both sides in
regard of their respective contentions. | feel it is not necessary to dea
with or refer to all the judgnents cited, as in nmy opinion, the rea
guestions in this case as contended by the |licensees are that the State has
no authority to inmpose the inport fee and that it is violative of Articles
301 and 304 of the Constitution. The real question, in.my opinion, is

whet her Articles 301 and 304 at all apply. In the alternative, it was
submitted by | earned senior counsel for the State of Punjab that
conpensatory or regulatory |evies have al ways been held to be valid and
perm ssi ble under Article 301 and 304. In this context, he referred to the
decisions in the case of Atiabari Tea Co. Ltd. v. The State of Assam and
Os.,; The Autonpbile Transport (Rajasthan) Ltd. case (supra), State of

Bi har v. Chanmbers of Conmerce (1996) STC 1, Godfrey Ltd. v. State of

Raj ast han (2001) (121) STC 54, Jindal Strips Limted and Ors. v. State of
Haryana (2002) 19 PHT 299. If that be so, it is undeniable that regul ations
deened necessary and apposite are liable to be inposed on liquor trade nore
than any other activity since the forner is considered inherent are

noxi ous, pernicious and res extra comrercium Regulation is thus the hall-
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mark of the State action in respect of |iquor and that regulation can be
and indeed normally is through the node of inposition of |evies which |evy
is also necessary to regul ate by keepi ng out and excl udi ng persons entering
the liquor trade. W have already extracted the provisions of 1914 Act. The
contention of the licensee is that once at L-1 wholesale liquor licence is
issued to him the Stat’s permi ssive privilege in respect of |iquor stands
permanently parted with and thereafter no additional or further |levy of any
kind even in respect of activities other than whol esale selling under L-1
i cence can be raised

23. This argument, in ny opinion,is conpletely fallacious and ex-facie
unsust ai nabl e. This contention ignores the well-established | egal statutory
and operational distinction demarcating and dealing separately with severa
distinct activities in relation to liquor, nanely, nmanufacture, possession
sal e, transport, inport, export consunption on prem ses of hotel/restaurant
etc. Each activity is separately defined and separately item zed and
separately dealt with in'statute as also in the rules and involves a

di verse range of separate |icences, passes, permts and applications each
of differing contained format and anbit. The inport fee levied in the
instant case is fully authorized by the 1914 Act and del egated | egi sl ation
thereunder and is clearly intravires. | have already |listed in paragraphs
above all the provisions authorizing the levy in question in the instant
case which is nmentioned in the additional affidavit of the State of Punjab
The provisions summari zed above confer anple regul atory power upon the
excise authority to regulate several activity related with liquor in any
reasonabl e manner and in particular to regulate its inport. The regul atory
power includes power to levy a nonthly fee in that regard such as the

i mpugned inport fee. Indeed levy for such fee to exclude and to keep out
certain people fromthe liquor trade and to keep the nunber of persons
participating in this trade within reasonable limts has been recogni zed by
this Court in Har Shankar’'s case (supra) relying upon and quoting Anerican
deci si ons.

24. The statutory provision in question must be interpreted and read
broadly and not narrowy. The approach nust be to uphold the validity of
the i npugned del egated | egislation by a process of fair and broad readi ng
of the statutory nmandate. Even if ‘the Act does not specifically provide for
the levy in question by nane to provide statutory authority for its

i mposition by delegated | egislation and the levy is actually inposed by the
del egated | egi sl ati on made under the Statute, the same woul d be valid and
not ultra vires. In the instant case, the | evy has been inposed by the
Punj ab Fiscal Orders as anmended fromtine to tine under specific statutory
authority to issue such orders under Sections 58 and 59 of the Act, in
particular, and other provisions of the Act as itenized in paragraphs
supra. Since the rule naking power has not been shown to be bad, the Punjab
Fi scal Orders, once nade have the effect of the Statute itself ‘and becone
part of the Statute since they have been made under valid rul e making
power. The statutory provisions of the Punjab Act and the Rules item zed in
par agr aphs above anply delineate that regul atory power and the inpugned
import fee is nothing but a facet and mani festation of 'that regul ation by
the State. Hence, in ny view, the levy in questioniis valid as a regul atory
I evy which has consistently been held on the touchstone of Article 304.

25. The conduct of the respondent/licensee in attenpting to wiggle out of
his contractual obligations is contrary to the clear and unequivoca
principle laid down in Har Shankar’'s case (supra). The issuance of |iquor
licence constitutes a contract between the parties i.e. between Excise

Aut horities on the one hand and the individual applicant contractor on the
ot her. The respondent having accepted the contracts/licences, having fully
expl oited the advantage flowing fromthe contract to the exclusion of

ot hers and having reaped rich comercial benefits fromthat activity, it is
not open to the contractor to wiggle out fromthe contract by chall engi ng,
inter alia, any particular condition of that contract/licence. The
respondent herein seeks to do exactly that by chall enging the condition
requiring himto pay inport fee. Har Shankar’'s case (supra) clearly
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disentitle the liquor contractor fromwiggling out of contractua
obligations solemly undertaken. Likew se, in Panna Lal’'s case (supra),
this Court in the specific context of liquor licence had this to say.

"The licenses in the present case are contracts between the parties. The
licensees voluntarily accepted the contracts. They fully exploited to their
advant age the contracts to the exclusion of others. The H gh Court rightly
said that it was not open to the appellants to resile fromthe contracts on
the ground that the terms of paynent were onerous. The reasons given by the
Hi gh Court were that the licensees accepted the license by excluding their
conpetitors and it would not be open to the licensees to challenge the
terns either on the ground of inconvenient consequence of terms or of

har shness of terms."

As a matter of fact, the respondent is the only and the sole challenger of
the instant levy of inport fee. It is stated that no other |iquor
contractor or beer manufacturer or inporter has challenged the inport fee
in Punjab at any point of tine at any forum The inmport fee on I ML on
rectified spirit was levied fromthe Year 1986 and at no time the
respondent, chal |l enged the | evy of inport fee from 1986 onwards on | ML and
continued to inport-large quantities of beer and paid |arge suns of fee as
per the prescribed rates. The wit petition was filed only in April, 1996.
The respondent accepted the burden of this contract and obviously did so
because he enjoyed the benefits flowing fromthis contract. Having done so,
in nmy view, he cannot and should not be allowed to wiggle out of his
contractual and licence obligation

26. In the case of Governnment of Mharashtra and Ors. v. Deokar’s
Distillery (V.N. Khare, CJI and Dr. A C. Lakshmanan, J. concurring)
reported in, this Court, in para 32, observed thus:

"The order of the High Court is bad in |law. The Hi gh Court, in our view,
has erred in not appreciating that the inpugned demand notice was also in
the nature of denandi ng bal ance of the price of the exclusive privilege
whi ch woul d becone final only on issue of the notification, order under
Article 309, the bul k of which has already been recovered in advance, which
privilege exclusively vests with the Governnment considering the effect of
provi sions especially Section 49 and Section 143 (2)(u) of the Prohibition
Act. In our opinion, the establishnment charges denanded are in the nature
of price for parting with the privilege to permt nmanufacture and sal e or
liquor, and the privilege exclusively vests with the Governnent."

27. Again in para 40, this Court observed thus:

"As pointed out by Y.V. Chandrachud, C.J., as he then was, what the
respondents agreed to pay was the price of an exclusive privilege which the
State parted with in their favour. They cannot, therefore, avoid their
liability by contending that the paynent which they were called upon to
nake is truly in the nature of excise duty and no such duty can be inposed
on liquor not lifted or purchased by them The respondents, in our view,
must fail in their contention both on account of the objection to/the

mai ntai nability of the appeals and on nmerits concerning the nature of the
payment which they are liable to make."

28. In the above case, the power of the State Government under Section 58A
to recover cost of supervision was challenged. Per majority, this Court
held that the power of the State Governnent extends to recovering the

di fferential ampunt consequent to upward revision of pay-scales and

al l owances with retrospective effect and that such differential ‘anount can
be denanded even in exercise of residuary powers of the State Governnent
and that the liquor |icensees having given undertaking in the application
in Form PLA prescribed under the Rules to abide by the orders nmade under
the Act and the rules could not escape their contractual liability. This
Court also further held that the establishnment charges demanded are in the
nature of price for parting with the privilege to pernmt nanufacture and
sal e of liquor and the privilege exclusively rests with the Governnent.

29. The sane effect is the judgnment of this Court in the case of Assistant
Exci se Comm ssioner and Os. v. |Issac Peter and Ors. |In the context of a
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liquor contract, this Court held as under

Y We are, therefore, of the opinion that in case of contracts freely
entered into with the State, |like the present ones, there is no roomfor

i nvoki ng the doctrine of fairness and reasonabl eness agai nst one party to
the contract (State), for the purpose of altering or adding to the termns
and conditions of the contract, merely because it happens to be the State.
In such cases, the nutual rights and liabilities of the parties are
governed by the ternms of the contracts (which nay be statutory in sone
contracts are entered into pursuant to public auction, floating of tenders
or by negotiation. There is no conpul sion on anyone to enter into these
contracts. It is voluntary on both sides. There can be no question of the
State power being involved in such contracts. It bears repetition to say
that the State does not guarantee profit to the |icensees in such
contracts. There is no warranty against incurring losses. It is a business
for the |licensees. Wether they nake profit or incur loss is no concern of
the State. Inlaw, it is entitled to its noney under the contract. It is
not as if the licensees are going to pay nore to the State in case they
make substantial profits. W reiterate that what we have said herei nabove
is in the context of contracts entered into between the State and its
citizens pursuant to public auction, floating of tenders or by negotiation
It is not necessary to say nore than this for the purpose of these

ot herwi se than by public auction, floating of tenders or negotiation, we
need not express any opinion herein.”

30. Kalyani Stores/v. The State of Orissa and Ors. case was heavily relied
on by the respondent/licensee. The Constitution Bench has not in that cases
adverted to the issue of |iquor trade being res extra comrerci um and has
sinply consi dered whether Articles 301/304 are violated or not. The case,
in my opinion, would have no relevance to the instant case.

31. The follow ng judgnments can be usefully referred for the proposition
that the rights are vested in the State which'it may part with for a
consi derati on.

32. In the case of Har Shankar and Ors. etc.etc. v. The Deputy Excise and
Taxat i on Conm ssioner and Ors. etc. AIR 1975 SC 1121 (paras 44, 46, 47, 50,
51, 53, 55, 57 and 58 dealt with the rights of the State in this regard).

33. In the case of Nashirwar and Ors. v. State of Madhya Pradesh and O's.,
, this Court held that by virtue of Entry 8 of List 11, the Governnent can
hold a public auction to grant |ease, the anmount representing the

consi deration for the grant of such right or privilege.

34. In the case of State of Orissa and Os. v. Harinarayan Jai swal and
Os., this Court held that the Governnent is the exclusive owner of the
privilege to sell the right to sell liquor, reliance on Article 19(1)(g) or
Article 14 of the Constitution becones irrel evant.

35. In the case of State of Andhra Pradesh v. Prabhakara Reddy hel d that

all rights in regard to manufacture and sale of intoxicants vest in the
State and it is open to the State to part with those rights for a

consi deration and that the consideration for parting with the privil ege of
the State is neither excise duty nor licence fee but it is the price of the
privil ege.

36. In the case of State U P. and Os. v. Sheopat Rai and O's. 1994 Supp
(1) SCC 8 held that the term’licence fee' in the context of the UP
Exci se Law connotes the idea of it being the consideration in noney

recei ved by the Governnment froma private person by grant of a |licence
(contract) for parting in such person’s favour, its exclusive privilege or
right of carrying on certain activities in respect of country |iquor or
drugs under 'auction systemi in public auctions.

37. In the case of State of Haryana and Ors. v. Lal Chand and Ors., AR
1984 SC 1326, this Court has held that the licence fee is a price for
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acquiring such privilege and one who nakes a bid for the grant of such
privilege with a full know edge of the terns and conditions attaching to
the auction cannot be pernmitted to wiggle out of the contractua
obligations arising out of the acceptance of his bid, by a petition under
Article 226.

38. State of Punjab v. Dial Chand G an Chand & Co. AIR 1983 SC 743 is al so
a case arising under the Punjab Intoxicants Licence and Sale Order, 1956.
This Court held that the wit jurisdiction of the High Courts under Article
226 of the Constitution is not intended to facilitate avoi dance of
obligations voluntarily incurred.

39. In the case of Khoday Distilleries Ltd. and Ors. v. State of Karnataka
and Ors.,. The Constitution Bench of this Court held that a citizen has no
fundanental right to trade or business in |iquor as a beverage and that the
activities which are res extra comercium cannot be carried on by any
citizen and that the State can prohibit conpletely trade or business in

pot abl e T'iquor since trade or business in liquor as a beverage is res extra
conmer ci um and that the State nmay al so create nonopoly in itself for trade
or businessin such liquor. It is further held that the State can further

pl ace restrictions and limtations on such trade or business and such
restrictions and linmitations can be placed by subordinate |egislation as
well. It is also further held that the State is not precluded from

regul ating the trade and business in potable |iquor nerely because it

i nposes tax or fee/on purchase or sale and.incone is derived from such
l'iquor.

40. In the case of Sol omon Antony and Ors. v. State of Kerala and Os.,
(2001) 3 SC 694, the contractors-are required to pay the consideration
payabl e to the State for sale of 1iquor for inporting designated quantity
of rectified spirit in respect of which the consideration payable is

equi val ent to excise duty. This Court justified the order passed by the

Hi gh Court in holding that the contractors are bound to pay the anount
which is a neasured exci se duty payabl e on the desi ghated quantum of
rectified spirit in terns of Rule 8 of the Rules and which the contractors
had undertaken in the agreements executed by themto pay. This Court
further held that the power of the Governnent to enhance the rate of excise
duty fromRs. 5/- per bulk litre to Rs. 10/- per bulk of arrack could not
be assail ed.

41. The Division Bench of the Kerala High Court to which |l was a nmenber has
al so taken the sanme viewin Kerala Distilleries and Allied Products Limted
v. Assistant Comm ssioner (Assessnent) (1), Commercial Tax, Special Crcle
Pal akkad and Ors. reported in 2000 (Vol. 117) STC page 553) in the

foll owi ng ternmns:

"The manufacture and sale of liquor are the exclusive privilege of the
State and the State, by the process of licensing, is parting with the said
privilege and what is charged by the State is only the privilege price
through the process of licensing and it is not excise duty."

"The concept of excise duty on production and nanufacture as understood in
the Central Excise Act cannot be equated in the case of excise duty under
the Abkari Act since the manufacture and the sale of [iquor are the
exclusive privilege of the State and the State, by the process of

licensing, is parting with the said privilege and what is charged by the
State is only the privilege price through the process of licensing the
price and it is not excise duty."

42. The above rulings are anobngst the catena of cases on the point that the
rights are vested in the State which it may part with for consideration

43. | have already dealt with the concept of contractual relationship
between the State and the |icensee whereunder the |icensee having obtained
a privilege and enjoyed the benefit of it, it is not open to the |licensees
to turn round subsequently and repudi ate the obligations attaching with the
obtained privilege. The follow ng are the cases on the point.
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44. In the case of State of Haryana and Ors. v. Jage Ramand Os. AR 1980
SC 2018, this Court held that the bids in respect of country liquor vends
at an annual auctions and the anpunts which bidders agree to pay to State
CGovernment under auction terns is neither fee nor excise duty on undrawn
liquor but price of privilege which State parted in their favour

45. In the case of State of Haryana and Ors. v. Lal Chand and Os., , this
Court held that after naking bid for grant of exclusive privilege of |iquor
vend with full know edge of ternms and conditions of auction, the bidder
cannot wriggle out of the contractual obligations arising out of acceptance
of his bid by filing wit petition

46. In the case of State of Punjab v. Dial Chand G an Chand and Conpany,
this Court held that a I'icensee who participates in the auction voluntarily
and with full know edge is bound by the bargain and the wit petition filed
under Article 226 by such licensee in an attenpt to dictate terns of the
licence without paying the licence fee nust fail. The hi ghest bidder after
acceptance of his bid cannot chal |l enge the second auction on ground of
adverse effect on his business.

47. W shall now consider the cases on the freedom guaranteed by Article
301 which is not available to |iquor because it is a noxious substance
injurious to public health order and norality. The follow ng cases can be
usefully referred:

48. In the case of Sat Pal and Co. and O's. v. Lt. Governor of Delhi and
Os., this Court held that the Ordinance does not infringe any right under
Article 19(1)(g) or ‘Article 301 there being no fundanental right to trade
in liquor and that the ordi nance was both a fiscal measure and one for

saf eguardi ng public health and public norals and hence it could validity be
nmade retrospective and that the test of reasonable restrictions has to be
judged in the light of the purpose for which the restriction is inposed,
that is, as may be required in the public interest and restrictions that
may validity be inposed under Article 304(b) are those which seek to
protect public health, safety, nmorals and property within the territory and
the present |evy under the anmended provisions of the Act in its application
to Delhi could certainly be said to be one enacted both with the object of
regul ating the trade or business in intoxicants and with a viewto
realising the goal fixed in Article 47 of the Constitution

49. In the case of the State of Bonbay v. R MD. Chanarbaugwala [1957] SCR
874, this Court held as under

"Ganbling activities were in their very nature and essence extra-conmercium
al t hough they m ght appear in the trappi ngs of trade. They were consi dered
to be a sinful and pernicious vice by the ancient seers and | aw gi vers of

I ndi a and have been deprecated by the | aws of England, Scotland, United
States of Anerica and Australia. The Constitution-makers of India, out to
create a welfare State, could never have intended to raise betting and
ganbling to the status of trade, business, comerce or intercourse.

The petitioners, therefore, had no fundanental right under Article 19(1)(g)
or freedomunder Article 301 of the Constitution in respect of their prize
conpetitions that could be violated and the validity of the inmpugned act,
in pith and substance an Act relating to ganbling, did not fall to be
tested by Articles 19(6) and 304 of the Constitution”

50. In the case of Fatehchand H mmatlal and Os. etc. v. State of
Maharashtra, this Court held as follows:

"A meaningful, yet mniml analysis of the Debt Act, read in the |light of
the tinmes and circunstances which conpelled its enactnent, will bring out
the human setting of the statute. The bul k of the beneficiaries are rura
i ndi gents and the rest urban workers. These are weaker sections for whom
constitutional concern is shown because institutional credit
instrumentalities have ignored them Money |lending may be ancillary to
commercial activity and benignant in its effects, but noney-Ilendi ng may
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al so be ghastly when it facilitates no flow of trade, no novenent of
conmerce, no pronotion of intercourse, no servicing of business, but nerely
stagnates rural econony, strangulates the borrowi ng community and turns
malignant in its repercussions. The former may surely be trade, but the
latter - the law may well say - is not trade. This narrow, deleterious
pattern of mponey-|endi ng cannot be classed as 'trade’. Hence Article 301
does not apply."

51. In the case of B.R Enterprises etc. v. State of U P. and Os. etc.,
this Court held that this case relates to lottery which is ganbling in
nature. This Court held that nerely because a lottery transaction is run by
State itself will not change its character as res extra comerci um and t hat
nerely because lottery tickets are goods, transaction of sale thereof
cannot constitute trade and while trade contains skill with no chance,
ganbl i ng contains the el'enent of chance with no sill and, therefore, ban by
any State on the sale of lotteries of other States within its territory
does not violate Articles 301 and 303.

52. W have already noticed that the regulation in the interest of public
heal th and order takes the case out of Article 301, and Regul ation for the
purpose of Article 301 is not confined to regulations which will facilitate
the trade.

53. In the case of Bishanber Dayal Chandra Mhan etc.etc. v. State of UP
and Ors. etc.etc., AIR1982 SC 33, this Court in paras 36 and 37 observed
as under:

"The word 'free’ in Article 301 does not nean freedomfromlaws or from
regul ations. Article 301 guarantee freedom of trade, comrerce and

i ntercourse throughout the country fromany State barriers. It declares
that subject to the other provisions of Part Xl I, trade, conmrerce and

i ntercourse throughout the territory of India shall be free. The whol e

obj ect was to bring about the economic unity of the country under a federa
structure,, so that the people nmay feel that they are nmenbers of one nation
is to guarantee to every citizen the freedom of novenent and residence

t hroughout the country. That is achieved by Article 19(1)(d) and (e). No

| ess inmportant is the freedomof novement or passage of commodities from
one par of the country to another. The progress of the country as a whole
al so requires free flow of commerce and intercourse as between different
parts, without any barrier. This freedom of trade, commerce and intercourse
t hroughout the country without any "State barriers’ is not confined to
inter-State trade as well. In other words, subject to the provisions of
Part X1, no restrictions can be inposed upon the flowof trade, comrerce
and intercourse, not only between one State and anot her, but between any
two points within the territory of India whether any State border has to be
cross or not.

It is now well settled that the regul atory measures or measures inposing
conpensatory taxes do not cone within the purview of the restrictions
contenmpl ated by Article 301. The regul atory neasures shoul d, however, be
such as do not inpede the freedom of trade, conmerce and intercourse. It
cannot be said that the instructions conveyed by the State Governnent by
the i npugned tel eprinter nmessage i nposing the requirenent for the naking of
an endorsenent by the Deputy Marketing O ficer or the Senior Marketing

O ficer or the physical verification of stocks of wheat during the course
of transit, are a 'restriction’ on the freedom of trade, comrerce and
intercourse with the country, i.e., across the State or fromone part of
the State to another. These are nothing but regul atory neasures to ensure
that the excess stock of wheat held by a whol esal e deal er, conmi ssion agent
or aretailer is not transported to a place outside the State or from one
district to another. Even if these requirements are construed to be a
"restriction’” on the inter-State or intra-State trade the limtation so

i nposed on the enjoynent of the right cannot be considered to be arbitrary
or of an excessive nature. Nor can it be said that such restrictions do not
satisfy the test of reasonabl eness.™

54. The case of State of Tami|l Nadu v. Hind Stone etc. etc. reported in AIR
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1981 SC 711 relates to non-renewal of mining | ease for black granite. It
was submitted by the counsel in this case, that the inpugned rule offends
Articles 301 and 303 of the Constitution. This Court rejected the sane as
wi t hout force. This Court held as under:

..... The M nes & Mnerals (Regul ation and Devel opment) Act is, without
doubt a regul atory measure. Parliament having enacted it for the express
purpose of "the regulation of mnes and the devel opnment of mnerals". The
Act and the rules properly nade thereunder are, therefore, outside the
purview of Article 301. Even otherwi se, Article 302 which enables
Parliament, by law, to inmpose such restrictions on the freedom of trade,
conmerce or intercourse between one State and another or within any part of
the territory of India as may be required in the public interest also
furni shes an answer to the claimbased on the all eged contravention of
Article 301..... "

55. The case of State of Tanil Nadu and Ors. v. Sanjeetha Trading Co. and
Os. relates to prohibition of export of tinber outside the State to
prevent illicit felling. This Court held that where goods are declared to
be essential commodities/articles and export thereof prohibited with a view
to effect equitable distribution at a fair price the prohibition in the

ci rcunst ances woul d not be an unreasonabl e restriction. This Court further
hel d as foll ows:

"The power to inpose restrictions conferred on the Parliament under Article
302 is not qualified by the word 'reasonable’ while in Article 304(1)(b)

whi ch confers such /power on the State | egislature the expression
"reasonabl e’ precedes 'restrictions’ and a further check is provided by the
proviso thereto. Therefore, before Article 304 cones into play, it has to
be held that the prohibition introduced by the amendnent on noverent and
transport of any particular itemanmunts to a restriction. Any prohibition
on novenent of any article fromone State to another has to be exam ned
with reference to the facts and circunstances of that particul ar case -
whet her it anmounts to regulation only, taking into consideration the |oca
conditions prevailing, the necessity for such prohibition and what public
interest is sought to be served by inposition thereof."

56. In the case of State of Bihar and Ors. v. Harihar Prasad Debuka etc.
AR 1989 SC 1119, this Court observed thus:

“In the instant case what is being insisted is a pernmit disclosing
particulars of the goods to be transported. Article 304(b) clearly permts
the State legislature to i npose such a reasonable restriction on the
freedom of trade, commerce and intercourse with or within that State as may
be required in the public interest. The word *with' involves an elenent
having its sit us in another State. It cannot be therefore said that the

i nsi stence on the disclosure in respect of goods entering Bihar from
another State if otherwise legitinmate woul d not be protected by Article
304(b)."

57. The Hi gh Court of Punjab proceeded to decided the case on a total wong
assunption that the inport fee levied is in the nature of duty which cannot
be i mposed under the Excise Act, 1984 when, in fact, the inport fee levied
is the price for parting with the privilege given to the |licensee to inport
beer into the State and, therefore, the same is within the conpetence of
the State to inpose inport fee. | amof the view that the |icensee besides
the paynment of duty etc. is to conply with such conditions as the State
Government may i npose while formul ating the excise policy for the concerned
year. The State, in nmy view, is conpetent and entitled to inpose excise
duty or countervailing duty. Besides there is no bar on the State to charge
any other fees on account of consideration for the privilege provided to
the licensee to trade in liquor which privilege he did not otherw se have.
Therefore, the licensee is |liable to conply with the other conditions

i nposed by the State Governnent fromtine to tine. As held in many cases
referred to supra the levy in dispute under challenge is an inport levy. It
is neither duty nor countervailing duty. It is part of the consideration
noney i.e. the price of the privilege given to the licensees for dealing in
liquor. The decision of this Court in the case of Kalyani Stores (supra) is
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not applicable to the facts of the present case and that the Punjab Excise
Act, 1914 is an existing |law under Clause 10 of Article 366 of the
Constitution of India and its continued application is saved by Article 372
of the Constitution of India. It is also saved by Article 305 of the
Constitution fromattack under Articles 301 and 303 of the Constitution. It
is well within the | egislative conpetence of the State.

58. In the result, Civil Appeal No. 3017 of 1997 filed by the State of
Punjab is allowed and the judgrment of the Hi gh Court which is inpugned in
this Gvil Appeal stands set aside. Likewi se, the appeals filed by the
appel lants in Givil Appeal Nos. 2696 and 2697 are dism ssed and the common
judgrment of the High Court in Wit Appeal Nos. 3 and 10 of 2001 is
affirmed. However, there shall be no order as to costs.

B.N. Agrawal . J.

59. The question-involved inthis batch of appeals, arising out of an order
of reference nmade by a three Judge Bench of this Court is as to whether
Article 301 of the Constitution of India (hereinafter referred to as "the
Constitution") will have any application in relation to potable |iquor the
busi ness whereof is saidto be res extra comercium in view of the

deci sions of this Court in Cooverjee B. Bharucha v. The Excise Conmi ssi oner
& The Chi ef Conmi ssioner, A nmer, and Ors., [(1954) SCR 873]; The State of
Bonbay v. R M D. Chanbarbaugwal a [ (1957) SCR 874]; Har Shanhar and Ors. v.
The Deputy Excise & Taxation Commi ssioner and Os., and Khoday Distilleries
Ltd. and Ors. v. State of Karnataka and Os.

60. These appeal s arise out of judgments and orders passed by Punjab and
Haryana Hi gh Court and Kerala Hi gh Court. The State of Punjab inposed tax
on import of potable liquor manufactured in other States. The State of
Keral a al so inposed a sinmilar |evy. The Punjab and Haryana H gh Court by
its judgnment dated 17.01.1997 passed in Wit Petition (Cvil) No. 5358 of
1996 quashed the notification dated 27.03.1996 inposing |evy of inport duty
by the State of Punjab in exercise of its powers conferred upon it under
Sections 31, 32 and 58 of the Punjab Excise Act 1914 (hereinafter referred
to as "the Punjab Act’) on two grounds viz.; (i) the State has no power to
l evy such tax under the Punjab Act and (ii) in viewof the Constitution
Bench decision of this Court in Kalyani Stores v. The State of Oissa and
Os., the inposition of duty is ultra vires-Article 301 of the
Constitution.

61. So far as challenge to inposition of inport duty on potable |liquor by
the State of Kerala under Abkari Act, 1077 (hereinafter referred to as "the
Abkari Act") is concerned, the Kerala H gh Court has dismssed the wit
application on grounds, inter alia, that such duty, being regulatory in
nature, is not ultra vires the Abkari Act. The Hi gh Court did not enter
into the question of applicability of Article 301 of the Constitution vis-
a-vis effect of inposition of such inmport duty on potable |iquor

62. M. P.N. Msra, |earned Senior Counsel appearing on behal f of 'the
appel l ant - State of Punjab in the Punjab matter having regard to severa
provi sions of the Punjab Act submitted that the Hi gh Court commtted a

mani fest error in holding that the State has no power to inpose such a tax.
As regards applicability of Article 301 of the Constitution, the |earned
counsel contended that as the State has the exclusive privilege to deal in
potable liquor in any manner it likes, it has the conconitant requisite
power to inpose such tax by way of restriction on inport. The |earned
counsel further contended that as no trader can claimany fundanental right
in carrying on trade or business in potable |iquor, question of
applicability of Article 301 of the Constitution would not arise. It may
not be out of place to nention that at the stage of reply Dr. A M Singhvi
| earned Seni or Counsel filed witten subm ssions on behalf of the State of
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Punjab nore or less reiterating the contentions raised by M. P.N Msra.

63. M. T.L.V. lyer, the |learned senior counsel appearing on behal f of
State of Kerala submitted that it is within the province of the State to
i mpose restrictions on inmport of potable |liquor by inposing inmport duty.
According to | earned counsel such a duty has not been inposed by the State
in exercise of its statutory power conferred upon it in terns of Entry 51
List Il of the Seventh Schedule to the Constitution but regulatory powers
as envisaged in Entry 8 thereof. In other words, M. lyer contended that
the inport duty has been levied not as a neasure of tax but as a part of
regul ation on the trade. The | earned counsel further contended, although
such a stand has not been taken by the State before the H gh Court, but
having regard to the well-settled principle of law as laid down by this
Court and referred to hereinafter, the State can inpose such duty as a
price for parting with its exclusive privilege.

64. In support of the contentions the | earned senior counsel appearing for
the State of Punjab and that of Kerala relied upon the decisions of this
Court in the cases of Har Shankar (supra), Nashirwar and Os. v. State of
Madhya Priadesh and Ors., State of Orissa and Ors. v. Harinarayan Jai swal
and Ors., State Bank of Haryana and Os. v. Jage Ramand O's., State of
Andhra Pradesh v. Y. Prabhakara Reddy, State of U P. and Ors. v. Sheopat
Rai and Ors. 1994 Suppl. (1)SCC 8, State of Haryana and Ors. v. Lal Chand
and Ors., State of Punjab v. Dial Chand G an Chand and Conpany, Sol onmpn
Antony and Os. v. State of Kerala and Or's. (2001) 3 SCC 694, Khoday
Distilleries Ltd. and Os. (supra) and Governnent of Maharashtra and Os.
v. Deokar’'s Distillary JT 2003 (3) SC 86.

65. M. Mhan Jain, |earned counsel appearing on behal f of the respondents-
licensees of the State of Punjab-and M. R Venkataramani, |earned Senior
Counsel , appearing on behalf of the intervenor, on the other hand,
contended that power to inpose tax by the State of Punjab is circunscribed
by Sub-section 3 of Section 33A of the Punjab Act. It was subnmitted that
power to inpose countervailing, duty being statutorily restricted, the
State cannot be permitted to achieve the sane object indirectly by taking
recourse to 'exclusive privilege theory.

66. M. Ashok H Desai and M. R'F. Nariman, |earned senior counse
appearing on behalf of the licensees - appellants in the Kerala nmatter

rai sed the follow ng contentions:

(1) Levy of import duty having been expressly conferred by the statute, the
State cannot justify such a |l evy on the spacious ground of having exclusive
privilege of dealing in potable |iquor

(2) The State of Kerala having specifically raised a plea that such a | evy
was justified by way of a tee and/or as a regul atory neasure cannot now
turn round and contend that the | evy was inposed by way of a price for
parting with the exclusive privilege of the State. As the State of Kerala
has not granted any licence to the appellants, the question, of parting of
any privilege in their favour does not arise. Pointing out to the admtted
fact that Kerala State Beverages Corporation has been granted the nobnopoly
to deal in liquor and the appellants and other traders having been sel lling
liquor to the Corporation, the question of rendition of any service by the
State of Kerala to the licensees so as to justify inposition of a lee or
regul atory tax therefore does not arise.

(3) Any fee regulating trade by grant of a licence woul d anount to 'tax
within the neaning of Cl ause (28) of Article 366 of the Constitution.
Reliance in this connection has been placed on D.C. Gouse & Co.etc. v.
State of Kerala and Anr. etc. and Corporation of Calcutta and Anr. v.

Li berty C nema

(4) The applicability of the doctrine of "res extra commerciunmt and/ O the
concept of privilege theory on the part of the State would be attracted
only in a ’'no right’ situation. Once a right to trade has been Conferred by
the State, it cannot take unmbrage under the privilege doctrine. Even the
State, at the time of grant of |icence by way of exclusive privilege, is
bound by its own action, which in a given case, may attract the wath of
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Article 14 of the Constitution. Reliance in this behalf has been placed on
State of MP. and Ors. v. Nandlal Jaiswal and Os.

(5) The Constitution Bench of this Court in Krishna Kumar Narula v. The
State of Janmmu and Kashmir and Ors. having clearly laid down that trade in
liquor would cone within the purview of Article 19(1)(g) of the
Constitution, the State can only inmpose a reasonable restriction in terns
of Clause (6) of Article 19 thereof. In Khoday Distilleries Ltd. (supra),
this Court haying clearly held that when a licence is granted, persons
simlarly situated cannot be discrin nated agai nst which would clearly | ead
to the conclusion that not only a fundanmental right in terms of Article 14
of the Constitution but also other constitutional rights including those
contained in Part XllIl of the Constitution are available in relation to
trade in |iquor.

(6) In Kalyani Stores (supra), H Anraj v. Governnent of Tam | Nadu and
State of Madhya Pradesh-v. Bhailal Bhai and O's. this Court having clearly
held that Article 301 of the Constitution would be applicable also in

rel ation to obnoxious trade, there is no reason as to why the said

deci sions shall be departed from

(7) Keeping in viewthe decisions of this Court in Atiabari Tea Conpany
Limted v. The State of Assamand Os., and The Autonobile Transport
(Rajasthan) Ltd. v. The State of Rajasthan and Os. the purpose of Article
301 of Constitution being to maintain economc unity of the entire country,
the State cannot by inposition of a tax infringe upon the provisions
contained in Part XI'll of the Constitution which is a self-contained part.
(8) The phraseology, used in Article 301 of the Constitution, nanely,
trade, commerce and intercourse being of wide anplitude, the right to carry
on trade and business as envisaged inArticle 19(1)(g) or Article 298 of
the Constitution cannot restrict the scope and anbit thereof.

67. In view of the rival contentions, as noticed hereinbefore, the

foll owi ng questions arise for consideration

(i) Wether the inpugned notifications issued by the State of Punjab and
that of Kerala are illegal being fraud on the Constitution

(ii) Whether the inport duty can be said to have been validly inposed
having regard to the doctrine of ' exclusive privilege of the State to dea
i n obnoxi ous matters?

(iii) Whether dealing in liquor which is said to be ''res extra commerci un
woul d nonet hel ess attract Part XI'll of the Constitution?

Re: Question (i)

68. The inpugned notifications issued by the State of Punjab and that of
Keral a read as under:

| "Government of Punjab

Depart nent of Excise and Taxation

NOTI FI CATI ON

The 27th March, 1996

No. GS.R 28/P.A|./14/ Sections 31, 32 and 58/ And. (118)/96

In exercise of powers conferred by Sections 31, 32 and 33 of the Punjab
Excise Act, 1914 (Punjab Act 1 of 1914) and all other powers enabling him
in this behalf, the Governor of Punjab is pleased to nake the follow ng
order, without previous publication, further to anend the Punjab Excise
Fi scal Orders, 1932, nanely: -

ORDERS

1. (1) These orders may be called the Punjab Excise Fiscal (Second
Amendnent) Orders, 1996.

(2) They shall cone into force on and with effect fromthe first day of
April, 1996.

2. In the Punjab Excise Fiscal Oders, 1932 (hereinafter referred to as the
said Orders), in order 1, in the table, under colum "Rate of duty per
proof litre"-

(a) initem (1), against sub item(c) for the figures "4.00" the figures
"3.00" shall be substituted; and

(b) initem(3) against sub-item (b) for the figures "3.50" the figures
"3.00" shall be substituted.

3. In the said Oders in order 1-B-
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(a) for the words "rupees three" the words "rupees two" shall be
substituted; and

(b) for Clause (iii) to the proviso, the followi ng clause shall be
substituted nanely: -

"(iii) the Indian Made Beer shall be at the rate of thirty-eight paise per
bulk litre.™

4. In the said orders in order 1-D, for item(iii), the following item
shal | be substituted nanely: -

"(iii) rupees four and sixty paise per bulk litre."

1. "SR O No. 330/96. In exercise of the powers conferred by sections 6
7, 17 and 18 of the Abkari Act, 1 of 1077 and in nodification of
notification issued under G O (p) No. 24/94/TD dated 3rd March, 1994 and
published as SR O No. 256/94 in the Kerala Gazette Extraordinary No. 180
dated 3rd March, 1994, as subsequently anended, the Government of Keral a
hereby direct that the inport and export fees, the excise duty and | uxury
tax under the said sections shall be levied on the foll owi ng kinds of
liquors manufactured in the State and exported outside the State under bond
in force or manufactured el sewhere in India and inported into the State by
| and, air, or sea under bond, at the rates nmentioned agai nst each ki nd of
l'iquor.

The excise duty, inport fee or luxury tax on |iquor manufactured el sewhere
in India and inported into the State by land, air or sea otherw se than
under bond shall be equal to the duty to which such |iquor manufactured in
the State are |liable under the Act such as inmport fee, excise duty or

| uxury tax nanely: -

Kind of Liquor Rate of excise duty Rate of |uxury tax Rat e of
i mport fee Rat e of export fee

1. Indian Made Forei gn Liquorincluding beer except those consuned by

Def ence Service

(1) When exported by distilleries/ Foreign-Liquor (compounding, Blending
and (Bottling) Units/ Breweries to-other State and not re inported into
this State, in cases where the following ternms and conditions are satisfied
nanel y: - Rs. 5 (Rupees five only) per proof
litre in the case of Indian Made Foreign Liquor and Rs. 2 (Rupees two only)
per bulk litre in the case of beer

(i) The export is under bond to cover the duty at the 'rate of an anmount
equal to 200 per cent of the value of Indian Made Foreign Liquor and
gal l onage fee at the rate of Rs. 3 per bulk litre-in the case of beer

(ii) No objection certificate for inport certificate fromthe excise
authorities of the inporting State is produced by the Distilleries/ Foreign
Li quor (Conpoundi ng, Blending and Bottling) Units/ breweries.

(iii) Excise duty, luxury tax and export fee paid to Kerala Governnent

bef ore export.

(iv) The verification certificate fromthe Excise Authorities of the
inmporting State is produced before the Excise officers in charge of the
Distilleries/ Foreign Liquor (Conpounding, Blending and Bottling) Units/
Breweries within- 42 days of dispatch or within such further tine as the
Exci se Comm ssioner may allow for sufficient cause:

(v) The duty at the rate of an ampbunt equal to 200 per cent of the value of
I ndi an Made Foreign Liquor and gallonage fee at the rate of Rs. 3 per bulk
litre in the case of Beer is paid on all quantities unaccounted for: and
(vi) Export is through air, rail road or ship

(2) in the case of:-

(a) Indian Made Foreign |iquor other than beer inported (bond or under

bond) Rs. 5 per proof litre

(b) Beer inported (bond or under bond) Rs. 2 per bulk
litre

(c) wine inported (duty paid or under Bond) Rs. 2 per
bulk litre

(3) In other cases:

(a) Indian Made Foreign Liquor (excluding beer and wi ne) An equa

amount to 100 per cent of its val ue
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(b) Beer Rs. 3 per bulk litre

(c)Wne Rs. 3 per bulk litre

IV, Medicated wine and sinilar preparations but not including preparations
on which duty is |eviable under the Medicinal and toilet preparations
(Excise Duties) Act, 1955 Rs. 12 (Rupees twelve only) per proof litre

Published in K G Ex. No. 379 dt. 29.3.1997 as S.R O No. 210/97

Expl anati on: -Where any liquor is chargeable with duty at a rate depending
on the value of the liquor, such value shall be the value at which the
Keral a State Beverages (Manufacturing and Marketing) Corporation Ltd.,
purchases such liquor fromthe suppliers and in case any such liquor is not
purchased by the Kerala State Beverages (Mnufacturing and Marketing)

Cor poration, such value shall be the value fixed by the Comi ssi oner

This notification shall conme into force on 1st day of April, 1996."

69. Before enbarking upon the questions raised in these appeals, the

rel evant provisions of the Punjab Act may be noticed which run thus:-
Section 3.(9) "Excise revenue" nmeans revenue derived or derivable from any
payment, duty fee, tax, confiscation, or fine inposed or ordered under the
provi sions of this Act or of -any other law for the tinme being in force
relating to lLiquor or intoxicating drugs, but does not include a fine

i mposed by a court of |aw

Section 3(12). "lnport" (except in the phrase "inport into India") neans to
bring into Punjab and Haryana ot herw se than across a customfrontier as
defined by the Central Governmnent.

Section 16. Inport export and transport of intoxicants:-No such intoxicant
shal | be inported, exported or transported except -

(a) after payment of ‘any duty to which it may be |iable under this Act or
execution of a bond for such payment and

(b) in conpliance with such condition as the State Governnent nay inpose.
Section 17. Power of State Governnent to prohibit inport, export and
transport of intoxicants:- The State Government nay by notification:-

(a) prohibit the inport or export of any intoxicant into or from Punjab
Haryana or any part thereof; or

(b) prohibit the transport of any intoxicant.

Section 18. Pass necessary for inmport, export and transport:- Except as

ot herwi se provided by any rule nmade under this Act, no intoxicants
exceedi ng such quantity as the State Governnent may prescribe by
notification shall be inported or transported except under a pass issued
under the provision of the next following section

Provided that in the case of duty paid foreign |iquor such parses shall be
di spensed with unless the State Governnment shall by notification otherw se
di rect

Provided further, that no such conditions as may be determ ned by the

Fi nanci al Commi ssioner, a pass granted under the excise lawin force in
another State may be deened to be a pass granted under this Act

Section 19. Grant of passes for inport, export and transport-Passes for the
import, export and transport of intoxicants may be granted by the

Col | ector.

Provi ded that passes for the inmport and export of such/intoxicant as the

Fi nanci al Commi ssioner nmay fromtinme to tinme determine shall be granted
only by the Financial Conmm ssioner

Section 31. Duty on excisable articles:- An excise duty or a countervailing
duty as the case may be at such rate or rates as the State Government shal
direct, may be inposed either generally or for any specified |l ocal area, on
any excisable article.

(a) inmported, exported or transported in accordance with the provisions of
Section 16; or

(b) manufactured , or cultivated under any licence granted under Section
23; or

(c) manufactured in any distillery established or any distillery or brewery
i censed under Section 21

Provi ded as foll ows: -

(i) duty shall not to be so inposed on any article which has been inported
into India and was liable on inmportation to duty under the Indian Tariff
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Act, 1894, or the Sea Custons Act, 1878.

Expl anation:- Duty nmay be inposed under this, section at different rates
according to the places to which any excisable article is to be renoved for
consunption, or according to the varying strength and quality of such
article.

Section 32. Manner in which duty may be |evied:-Subject to such rules

regul ating the time, place and nanner as the Financial Conm ssioner may
prescri bed such duty shall be levied rateably, on the quantity of

exci seabl e article inported, exported, transported, collected or
manufactured in or issued froma distillery brewery or warehouse;

Provi ded that duty may be | evied: -

(a) on intoxicating drugs by an acreage rated |levied on the cultivation of
the henp plant or by a rate charged on the quantity coll ected.

(b) On spirit or beer manufactured in any distillery established or any
distillery or brewery licensed, under this Act in accordance with such
scal e of equival ents cal culated on the quantity of naterials used or by the
degree of attenuation of the wash or wort, as the case may be as the State
Cover nment. may prescribe

(c) Ontari, by a tax on each tree fromwhich the tari is drawn;

Provi ded further that where paynent is nade upon issue of an exciseable
article for sale froma warehouse established or |icensed under Section
22(a) it shall be nade -

(a) If the State Governnent by notification so directs, at the rate of duty
which was in force at the date of inport of that article; or

(b) I'n the absence / of such direction by the State Governnent at the rate of
duty which is in force on that article on the date when it is issued from
t he war ehouse.

Section 33. Paynent for grant of |eases: - Instead of or in addition to any
duty |l eviable under this chapter the State Governnent nay accept payment of
a sumin consideration of the lease of any right under Section 27.

Section 33-A Saving for duties being |evied at comencenent of the
Constitution:- (1) Until provision to the contrary is nade by Parlianent,
the State Government nmay continue to levy any duty which it was lawfully
 evying i medi ately before the commencenent of the Constitution under this
Chapter as then in force.

(2) The duties to which this section applies are:-

(a) any duty on intoxicants which are not exciseable articles within the
nmeani ng of this Act; and

(b) any duty on exciseable article produced outside India and inmported into
Punj ab/ Har yana whet her across a custons frontier as defined by the Centra
Gover nment or not.

(3) Nothing in this section shall authorize the |evy by the State
Government of any duty which as between goods nanufactured or produced in
the State and simlar goods not so manufactured or produced discrimnm nates
in favour of the fornmer or which in the case of goods manufactured or
produced outside the State discrimnates between goods manufactured or
produced in one locality and simlar goods manufactured or produced in

anot her locality.

Section 34. Fees for terms, conditions and formof, and duration of
licence, permt and passes:-(1) Every licence, permt or pass granted under
this Act shall be granted:-

(a) on paynent of such fees, if any.

(b) Subject to such restrictions and on such conditions.

(c) I'n such formand containing such particul ars,

(d) For such period,

as the Financial Commi ssioner nay direct.

(2) Any authority granting a licence under this Act may require the

i censee to give such security for the observance of the terns of his
licence, or to make such deposit in view of security, as such authority may
think fit.

Section 58. Power of State Governnent to make Rules: (1)....

(2) in particular and without prejudice to the generality of the foregoing
provi sion, the State Governnment may nake rul es: -

(d) regulating the inport, export, transport or possession of any

i ntoxi cant or Excise bottle and the transfer, price or use of any type or
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description of such bottle.

(e) regulating the period and localities for which and the persons or

cl asses of persons to whomlicenses, permts and passes for the vend by
whol esal e or by retail of any intoxicants nmay be granted and regul ating the
nunber of such licences which may be granted in any |ocal area;

(f) prescribing the procedure to be followed and the matters to be
ascertai ned before any licence is granted for the retail vend for
consunption on the prem ses.

Section 59. Powers of Financial Conm ssioner to make rules:- The Financia
Conmi ssi oner may by notificati on nake rul es: -

(d) prescribing the scale of fees or the manner of fixing the fees, payable
in respect of any licence, permt or pass or in respect of the storing of
any intoxicant;

70. Apart from provisions of the Punjab Act, it would al so be necessary to
noti ce Sections 17 and 18 of the Abkari Act occuring in Chapter V dealing
in "Duties, Taxes and Rental s" applicable in the State of Kerala which read
t hus:

"17. Duty on liquor-or intoxicating drugs:- A duty of excise or |uxury tax
or both shall, if the Governnent so direct be levied on all |iquor and

i nt oxi cating drugs:

(a) pernitted to be inported under Section 6; or

(b) pernmitted to be exported under Section 7; or

(c) permitted under ‘Section 11 to be transported; or

(d) manufactured under any |icence granted under Section 12; or

(e) manufactured at any distillery, brewery, w nery or other manufactory
establ i shed under Section 14; or

(f) issued froma distillery, brewery, w nery or other manufactory or

war ehouse |icensed or established under Section 12 or Section 14; or

(g) sold in any part of the State;

Provi ded that no duty or gallonage fee or vend fee or other taxes shall be
| evied under this Act on rectified spirit including absolute al cohol which
is not intended to be used for the manufacture of potable |iquor neant for
hurman consunpti on.

Expl anation: - For the purpose of this section and Section 18, the
expression "duty of excise", with reference to |iquor or intoxicating
drugs, include countervailing duty on such goods manufactured or produced
el sewhere in India and brought into the State.

18. How duty nay be inposed:- (1) Such duty of excise may be levied:

(a) in the case of spirits or beer, either onthe quantity produced in or
passed out of a distillery, brewery or warehouse |icensed or established
under Section 12 or Section 14 as the case may be or in-accordance wth
such scal e of equivalents, calculated on the quantity of materials used or
by the degree of attenuation of the wash or wort or on the value of the
liquor as the case nmay be, as the Governnent may prescribe;

(b) in the case of intoxicating drugs on the quantity produced or

manuf actured or issued froma warehouse |icensed or established under
Section 14;

(c) xxx

(d) xxx

(e) in the case of toddy, or spirits manufactured fromtoddy, in the form
of a tax on each tree fromwhich toddy is drawn, to be paid in such

instal ments and for such period as the Government may direct: or

(f) by inmport, export or transport duties assessed in such nanner as the
Government may direct; or

XXX

(2) The luxury tax on liquor or intoxicating drugs shall be |evied:-

(i) in the case of any liquor in the formof a fee for licence for the sale
of the liquor and in the formof a gallonage fee or vending fee, or in any
one of such forns; and;

(ii) in the case of an intoxicating drug, in the formof a fee for |icence
for the sale of the intoxicating drug.

(3) The duty of excise under Sub-section (1) and the luxury tax under Sub-
section (2) shall be levied at such rates as nmay be fixed by the Governnent
fromtime to time, by notification in the Gazette, not exceeding the rates
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speci fied bel ow -

(1) Duty of excise Maxinmumrates

(i) Duty of excise on liquors (Indian nade) Rs. 200 per proof litre or
an anount equal to 200 per cent of the value of the Iiquor

(ii) Duty of excise on intoxicating drugs Rs. 1 per gramor Rs.

933. 10 per seer.

(iii) Duty of excise in the formof tax on trees tapped for toddy Rs.
50 per tree per half-year or part thereof

(2) Luxury tax:

(a) VWen levied in the formof a fee for licence for sale of foreign
liquor -

(i) For licence for sale of foreign liquor in wholesale Rs. 1 5000
for a year or part thereof

(ii) For licence for sale of foreign liquor in hotels or restaurants Rs.

12000 for a year or part thereof
(iii) For licence for sale of medicated wines Rs. 1000 for a year or part
t her eof

(iv) For licence for sale of foreign liquor in non-proprietory clubs to
nenbers Rs. 1500 for a year or part thereof

(v) XXX X

(b) Wen levied in the form of gall onage fee Rs. 10 per bul k
litre or Rs. 45.46 per bul k gallon

(c) When levied in the formof a fee for licence for the sale of
foreign |iquor (Foreign nade)

(i) I n whol esal e Rs. 25, 00,000 (Rupees Twenty Five | akhs) for a year
or part thereof

(ii) In retail Rs. 10, 00, 000 (Rupees Ten | akhs) for a year or part
t her eof

(i) In hotels or restaurants Rs. 25, 00,000 (Rupees Twenty Five

| akhs )for a year or part thereof |,

(iv) In non-proprietory clubs to its nenbers Rs. 10, 00,000 \007 (Rupees Ten
| akhs) for a year or part thereof

(v) In Seamen’s and Marine Oficer’s clubs to its nmenbers Rs.

10, 00, 000 (Rupees Ten | akhs) for-a year or part thereof

(d) VWen levied in the formof gall onage fee

(i) Foreign Liquor (Foreign nmade) other than beer and wine Rs. 200
(Rupees Two hundred) per bulk litre

(ii) For foreign made beer and wine Rs. 25 (Rupees Twenty Five) per
bulk litre

Provi ded that where there is a difference of duty of excise or luxury tax
as between two |icence periods, such difference may be collected in respect
of all stocks of Indian made foreign |iquor or intoxicating drugs held by
licensees at the close of the former period.

Not e: The expression 'Foreign Liquor (Foreign made) neans any |iquor
produced, nmanufactured, or bl ended and conpounded abroad and inported into
India by land, air or sea.

Expl anation: - Were any liquor is chargeable with duty at a rate depending
on the value of the liquor, such value shall be the value at which the
Keral a State Beverages (Manufacturing and Marketing) Corporation Limted
purchases such liquor fromthe suppliers and in case any such |liquor is not
purchased by Keral a State Beverages (Manufacturing and Marketing)
Corporation limted such value shall be the value fixed by the
Comm ssi oner . "

71. Provision to grant licence is contained in Chapter VI of the Abkar

Act, Section 24 whereof is as under

"24. Forms and conditions of licenses, etc:-Every license or permt granted
under this Act shall be granted:-

(a) on paynment of such fees, if any;

(b) for such period;

(c) subject to such restrictions and on such conditions; and

(d) shall be in such formand contain particulars - as the Government may
direct either generally, or in any particular instance in this behalf."
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72. The State, of Kerala raised a contention that the inposition of levy is
referable to Entry 66 of List Il of the Seventh Schedule to the
Constitution. An additional affidavit was filed before the Kerala High
Court wherein it was averred that such a | evy has been inposed al so by way
of a regulatory fee. No pl ea whatsoever has been raised that such a levy is
towards a price or a part of price for parting with exclusive privilege.
The Hi gh Court accepted plea of the State that the levy is by way of

regul atory tee in relation whereto doctrine of 'quid pro quo’ has no
application.

73. Before the High Court of Punjab and Haryana al t hough a pl ea was raised
that the inmpost was by way of a price for parting with the exclusive
privilege but in its inmpugned judgnent the H gh Court rejected the sane
having regard to the provisions contained in Section 33A of the Punjab Act.

74. The Excise Acts referred to hereinbefore seek to regulate trade and
busi ness in liquor. They have their origin before comng into force of the
Government of I ndia Act, 1935 or the Constitution and, thus, being pre-
constitutional |aws, validity thereof and/or any statutory inpost |evied

t her eunder woul'd be subject to Articles 372 and 305 of the Constitution

Vi s-\005-vis Article 13 thereof. The statutory rights and obligations created
by reason of the aforenmentioned Acts, after coming into force of the
Constitution, would, therefore, be subject to the extent saved by the
Constitution itself and, thus, the provisions thereof, the rul es nade

t hereunder and actions taken nust conformto the limtations inposed
thereby. The said Acts, therefore, nust be construed keeping in view
Entries 8 and 51 of List Il of the Seventh Schedule to the Constitution
Before dealing with the matter further, it nmay be noticed that in the
instant case | amnot concerned with validity or the interpretation of a
pre-constitutional |aw but a post-constitutional one. The inpugned | evy,
therefore, nust be justified having regard to the relevant entries nade in
List Il of the Seventh Schedule to the Constitution. Section 6 of the
Abkari Act permits inmport of |iquor on paynent of duties, taxes, tees and
such other sunms as are due to the governnent and Section 7 thereof provides
for export. Section 17 provides for levy of a duty of excise or |uxury tax
or both on liquor permtted to be inported under Section 6 thereof. Section
18 deals with the nanner in which such duty should'be inposed. Sections 31
and 32 of the Punjab Act are in pari materia with Section 17 and Section 18
respectively of the Abkari Act.

75. A question arises as to what is "excise duty". An excise duty can be

i nposed on manufacturer of goods only in terns of statute nmade by the
Parlianment. An exception thereto has been made in the case of liquor in
terns whereof the State Legislature has been enpowered to | evy excise duty
by reason of Entries 8 and 51 of List Il of the Seventh Schedule to the
Constitution which read thus:

"Entry 8: Intoxicating liquors, that is to say, the production
manuf act ure, possession, transport, purchase and sal e of intoxicating
l'iquors.

Entry 51. Duties of excise on the foll owi ng goods manufactured or produced
in the State and countervailing duties at the same or |ower rates on
sim |l ar goods manufactured or produced el sewhere in India :-

(a) alcoholic liquors for human consunption;

(b) opium Indian henp and ot her narcotic drugs and narcotics; but not

i ncludi ng nedicinal and toil et preparations containing al cohol or any
substance included i n Sub-paragraph (b) of this entry."

76. Legislative competence of the State to levy any fee is, therefore,
l[imted to | evy of countervailing duty. In other words, any |evy on inport
can not exceed the excise duty levied on the manufacturers of the State.
The State, therefore, cannot levy any duty in addition to the
countervailing duty. The notification refers to excise duty and
countervailing duty, which in ternms of Section 3(6-B) of the Punjab Act
mean any such excise duty or countervailing duty as the case may be, as is
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nmentioned in Entry 51 of List Il of the Seventh Schedule to the
Constitution. The State, therefore, cannot |evy any inport fee over and
above the excise duty/countervailing duty, having regard to the said
definition. Sections 17 and 18 of the Abkari Act which are in pari nateria
with Sections 31 and 32 of the Punjab Act are referable to Entry 51 al one.
As Entry 51 puts an enbargo on the State to make a | egislation, there
cannot be any gainsaying that any levy in terms of Sections 17 and 18 of
the Abkari Act woul d be subject thereto.

77. Can the levy be said to be valid if thereby regulatory |icencee fees
have been i nmposed? The answer to the said question nmust be rendered in the
negati ve.

78. Clause (28) of Article 366 reads as under:
"taxation" includes the inposition of any tax or inmpost, whether general or
| ocal or special, and "tax"™ shall be construed accordingly;

79. A regul atory inpost would, thus, cone within the purview of the tax. A
fee interms of the constitutional schenes may be either a regulatory
licence fees or afee in lieu of rendition of service. Wen no service is
rendered a fee can be justified only by way of |icence fees. Such inpost,
however, would be a tax and, thus, would clearly be referable to Entry 51
of List Il to the Constitution and not Entry 66 thereof. (See Liberty

C nema (supra), D.C. CGouse & Co. (supra) and H ndustan Tines and O's. v.
State of U P. and Anr., JT 2002 (9) SC 317).

80. Indisputably, the State while inposing inport duty has exercised its
power under the statute. The inmpugned notifications in no uncertain terns
and unequi vocally refer to the source of power therefore. The functions of
the State to inpose a fee or taxin terms of ‘the provisions of the statute
is a legislative function. Such legislative function nust be attributed to
the source of the State’'s power in ternms of Entry 51 of List Il to the
Constitution and not otherwise. If the legislations in question are found
to be unreasonable in nature or fraud on'the Constitution, would it stil
be permissible for the State to turn round and contend that such inposts
are not being levied in exercise of its taxation power but attributable to
its regulatory power? In other words, can the State turn round and contend
that what it sought to do was not in terns of |egislative function but
nerely by way of executive action? Answer to the said question again nust
be rendered in the negative. It is a well-settled principle of law that a
t hi ng whi ch cannot be done directly cannot be done indirectly. (See
Priyanka Overseas Pvt. Ltd, and Anr. v. Union of India and Ors., 1991 Supp
(1) SCC 102). In relation to an admnistrative act it is well-settled that
a statutory authority is not permtted to support its decision on a ground
d hors the ground stated in the order, (See Conmissioner of Police, Bonbay
v. Cordhandas Bhanji, AR 1952 SC 16 and Mhi nder Singh G Il and Anr. v.
The Chief Election Comm ssioner, New Delhi and Ors., AR 1978 SC 851). On
the sanme anal ogy, a legislation which is found to be fraud on the
Constitution, cannot, inter alia, be upheld on any other ground. Entry 8 of
List Il of the Seventh Schedule to the Constitution does not permt the
State to levy a fee on inport of liquor. It deals only with production
manuf act ure, possession, transport, purchase, and sale of intoxicating
liquors and nothing else. Entry 8 of List Il, thus, does not speak of

i mport or export. Its purpose is to regulate and not inpose any statutory
i mpost. The State in exercise of its del egated powers cannot do what woul d
constitutionally be inperm ssible.

81. A subsidiary question which arises for consideration is as to whether
the State of Punjab, having regard to Section 33A of the Punjab Act, could
| evy such duty. In Sub-section (1) of Section 33A provision has been made
permtting the State to continue to |l evy any duty which it had lawfully
been | evying i medi ately before the comencenent of the Constitution. The
said provision is in tune with Article 305 of the Constitution, therefore,
the sane calls for a strict construction. Sub-section (3) of Section 33Ais
couched in negative | anguage by reason whereof power of the State to |evy
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any duty has been taken away in the event thereby any discrimnation is
made in favour of goods manufactured or produced in the State and simlar
goods manufactured or produced in another locality. Cearly such a
provision is in consonance with Article 304 of the Constitution. If by
reason of a statute an emnmbargo has been placed on the State’'s power to |evy
any fee it is beyond any cavil of doubt that such a | evy cannot be held to
be justified by reason of an executive action or otherw se.

82. It is trite that even a termof the contract cannot be in violation of
an express provision contained in a statute. By reason of provisions of the
Abkari Act or the Punjab Act, no power has been conferred upon the State to
i npose any inport fee over and above the excise duty/countervailing duty.

It is not disputed that such countervailing duty has been levied and the

i censees pay the sane. The power to |levy fee and the power to grant
licences, pernits and passes occur in different chapters of the Acts. The
powers under different chapters are required to be exercised for different
purposes. One is |legislative in character and the other refers to executive
action. Furthernore, under the Punjab Act fees for grant of |icences,
permts and passes are required to be paid on the terns as the Financia
Conmi ssioner may direct. Having regard to the fact that the Financia

conmi ssioner is the statutory authority in relation thereto, the State
cannot be said to have any jurisdiction thereover, particularly, in the
matter of levy of inmport fee which clearly is referable to Chapter V of the
Punj ab Act and has nothing to do with grant of |icence occurring in Chapter
A/

83. The matter nay be considered fromanot her angle. Having regard to
Article 265 of the Constitution a tax mnmust be inposed by a statute. Even
such inpost is inpermssible by any bye-law or rule. (See Binmal Chandra
Banerjee v. State of Madhya Pradesh etc.,; A Venkata Subba Rao v. State of
Andhra Pradesh, and Attorney General v. Wlts United Dairies (1922) 91 Law
Journal, KB 897.

84. In Synthetics and Chenicals Limited and Os. v. State of UP and Os., a
Seven- Judge Bench of this Court has equated excise duty with the price for
privileges. In the matter of interpretation of Constitution, the said

deci sion has been referred to with approval in Wlfare Assocn. A R P.
Maharashtra and Anr. v. Ranjit P. Gohil and Ors. [JT 2003 (2) SC 335]. In
the said seven Judge Bench decision, this Court observed thus:

"On an anal ysis of the various Abkari Acts and Excise Acts, it appears that
various provinces/States reserve to thenselves in-their respective States
the right to transfer exclusive or other privileges only in respect of

manuf acture and sal e of al cohol and not in respect of ‘possession and use.
Not all but sone of the States have provi ded such reservation in their
favour. The price charged as a consideration for the grant of exclusive and
other privileges was generally regarded as an excise duty. In other words,
exci se duty and price for privileges were regarded as one and 't he same
thing. So-called privilege was reserved by the State nostly in respect of
country liquor and not foreign liquor which included denatured spirit."

85. In view of the foregoing discussions, | amof the opinion that the
i mpugned | evy cannot be sustai ned.

Re: Questions (ii) and (in)

What is Res-Extra-Conmmercium

86. In Black’s Law Dictionary, Fifth Edition, 'Res’ has been defined as
fol |l ows:

"By "res", according to the nodern civilians, is neant everything that may
forman object of rights, in opposition to "persona," which is regarded as
a subject of rights. "Res", therefore, in its general neaning, conprises
actions of all kinds; while in its restricted sense it conprehends every
obj ect of right, except actions."

87. In Trayner’s Latin Maxins, Fourth Edition, 'Extra Commercium is stated
as "Beyond Commerce. This is said of things which cannot be bought or sold,
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such as public roads, rivers, titles of honour, etc."

88. In Wrds and Phrases, Volume 15 A, it has been stated:

"Property once dedicated to public use is "extra comercia", and

i nal i enabl e by seizure and sal e under execution agai nst a muni ci pa
corporation, unless it is made affirmatively and clearly to appear that its
use had been abandoned or |ost by nonuser.™

89. In Bouvier’s Law Dictionary, Volume |, Third Edition, at page 531, it
is stated:

"It has been frequently said by the Suprene Court that commrerce includes

i ntercourse, though usually the termis qualified as "comercia

i ntercourse”; G bbons v. Ogden. 9 Weat. (U S.) 1, 6 L. Ed 23; US. v. EC
Knight Co., 156 U.S. 1, 15 Sup. & 249, 39 L. Ed. 325; Welton v. Mssouri,
91 U. S. 275, 280, 23 L.Ed. 347; Pensacol a Tel egraph Co. v. Western

Tel egraph Co., 96 U. S 1, 9, 24 L.Ed. 708; Mbile County v. Kinball, 102

U S. 691, 702, 26 L.Ed. 238 (where the phrase is "intercourse and
traffic"); Addyston Pipe & Steel Co. v. U S, 175 U S. 211, 241, 20 Sup

Ct. 96, 44 L.Ed. 136; Lindsay & P. Co. V. Millen 176 U. S. 126, 20 Sup. O
325, 44 L.Ed.400; |Interstate Commerce Conmi ssion v. Brinson, 154 U.S. 447,
470, 14 Sup Ct. 1125, 38 L.Ed. 1047, Lottery Case, 188 U.S. 321, 346, 23
Sup. & 321, 47 L.Ed. 492. The first expression of this was by Mrshall
C.J., in Gbbons v. QOgden, 9 Wieat (U S.) 1, 6 L.Ed. 23; quoted by Fuller
CJ., in US. v. Knight Co, 156 U.S. 1, 15 Sup. C 249, 39 L.Ed. 325: and
characterized by Wiite, J., as a "lum nous definition" in Northern
Securities Co. v. US., 193 U S. 197, 24 Sup. C, 436, 48 L.Ed. 679, to the

effect that comerce is sonmething nore than traffic; "It is intercourse; it
describes the comercial intercourse between nations and parts of nations
inall its branches, and is regulated by prescribing rates for carrying on

that intercourse.” This has been practically, if not literally, quoted in
all the cases cited. There is nothing in the decisions to define or limt
so broad a termas intercourse, except the word commrercial, usually
attached to it. As it is hardly likely that the courts intended to say that
comerce is intercourse in the sense in which it is defined "conmunication
bet ween persons or places"; Cent: Dict.: it is probable that the word was
not intended to be used to express nore than such intercourse as is
connected with traffic and transportation with forei'gn countries or between
the States."

90. Dealing in liquor or for that matter in lottery, tobacco is not
prohi bi ted under the Constitution. On the other hand, in the constitutiona
schenes itself Parliament or the State Legislature has been conferred power
to regulate the said trade |ike any other trade. In fact India has entered
into trade agreenents to deal in liquor with other sovereign countries.
India has entered into International treaties inthe natter of foreign
investnment in liquor. Trade in |liquor finds place in Wrld Trade

Organi zation (WO and General Agreenent on Tradeand Tariff (GAIT). In
terns of the WIO and GATT gui del i nes have been | aid down as regards inport
and export of potable liquor. India, as a signatory to WO and GATT, is
expected to follow the said guidelines. It is expected 'to renove all trade
barriers subject to the other provisions contained therein. It is also
supposed to | evy taxes/countervailing duties in terns of such internationa
treaties. No constitutional provision or statute prohibits trade in |iquor
Article 47 of the Constitution enpowers the State to inpose prohibition
Once a prohibition is inposed by any State in exercise of said, powers,

i ndi sputably no person will have any right to deal in potable |iquor.

91. Applicability of Res-extra commerciumis a judge nmade |aw. Constitution
does not provide for it. Even if Entries 8, 51 and 54 of List Il, on the

ot her hand, lead to the conclusion that the State has the | egislative power
to nake regulatory enactnent in the spheres provided for them the State

i ndi sputably nay exercise its right to prohibit dealings in Iiquor either
wholly or partially but if it allows trade and business in |iquor by
parting with its exclusive privilege; a presunption will arise unless
contrary” intention is shown in the statute or licence granted therefore
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that it has not retained unto itself a right to deal with a part of the
trade itself or through its agency. As has been noticed in the Kerala
matter the State has given the nonopoly to trade in liquor in favour of the
Keral a State Beverages Corporation. Nowhere it is stated either by way of
counter-affidavit or under the statute that the State has reserved unto
itself any right in the matter relating to carrying on trade or business in
potable liquor. As soon as a licence is granted upon receipt of a fee fixed
by it, the State would be presuned to part with its entire privilege. To
say that while exercising its regulatory power for the purpose of
controlling the trade and business in potable liquor, it has reserved unto
itself a part of its exclusive privilege would not be correct unless the
same is explicitly pleaded and proved.

92. Regul atory neasures in the matter of trade and business in potable

i quor have been taken by reason of a statute. All regulations on the
trade, thus, nust be governed by the statutes operating in the field and
not by way of executive action. The provisions of the statute or the
contracts made thereunder must scrupul ously be followed by all concerned as
they are bound by the sane. Wien a legislation referable to Entries 8, 51
and 66 et'c. had occupied the field, the State, in absence of any provision
contained-in the statute, cannot turn round and contend that it wll
exercise its power of exclusive privilege even though it had granted
licence in ternms of the statute. Having regard to the constitutional scheme
the power of the State to undertake trade and business is referable to
Article 298 of the /'Constitution. The duties, functions and responsibilities
of a Government in a denocracy are different from nonarchism Rights and
privileges of a nonarch cannot be equated with an el ected Governnent in a
denocratic set-up. If the power of the Governnment in other words to deal in
trade or conmerce, be it liquor or any other commodity, can only be traced
to Article 298 of the Constitution, it goes without saying that the same
woul d be subject to all constitutional limtations applicable in relation
thereto. The State while exercising its constitutional power under Article
298 of the Constitution cannot itself be an extra constitutional authority
so as to violate the constitutional provisions. It Iike any other trader
must confine itself within the four corners of the statutes governing the
field which are enacted in ternms of ‘one entry or the other made in any of
the three lists to the Seventh Schedul e of the Constitution

93. A State, therefore, may be entitled to either conpletely prohibit a
trade or business in liquor and create nonopoly either in itself or in any
ot her agency and furthernore it can for the purpose of selling the licence
adopt any node with a view to naxim ze its revenue but while doing so it
nust, having regard to a | arge nunber of decisions of this Court, not act
arbitrarily. The State while carrying on business by way of parting with
its privilege or distribution of largess nmust conformto the equality
clause enshrined in Article 14 of the Constitution. 1t has been so held in
Nandl al Jai swal (supra) at pages 604-605 in the follow ng terns:

"But, before we do so, we may at this stage conveniently refer to a
contention of a prelimnary nature advanced on behal f of the State
Covernment and respondents 5 to 11 against the applicability of Article 14
in a case dealing with the grant of |iquor licences. The contention was
that trade or business in liquor is so inherently pernicious that no one
can cl ai many fundanmental right in respect of it and Article 14 cannot
therefore be invoked by the petitioners. Now, it is true, and it is well
settled by several decisions of this Court including the decision in Har
Shanker v. Deputy Excise & Taxation Comm ssioner that there is no
fundanental right in a citizen to carry on trade or business in liquor. The
State under its regulatory power has the power to prohibit absolutely every
formof activity in relation to intoxicants - its manufacture, storage,
export, inport, sale and possession. No one can claimas against the State
the right to carry on trade or business in |liquor and the State cannot be
conpelled to part with its exclusive right or privilege of manufacturing
and selling liquor. But when the State decides to grant such right or
privilege to others the State cannot escape the rigour of Article 14. It
cannot act arbitrarily or at its sweet will. It nust conply with the
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equal ity clause while granting the exclusive right or privilege of
manufacturing or selling liquor. It is, therefore, not possible to uphold
the contention of the State Governnent and respondents 5 to 11 that Article
14 can have no application in a case where the |licence to manufacture or
sell liquor is being granted by the State Governnent. The State cannot ride
roughshod over the requirenent of that article.™

94. Privilege, thus, can be clainmed by a State in a 'no right’ situation
nanely, when citizen is not permtted to carry on trade. But once the State
takes a decision to part with its privilege, it cannot make any

di scrimnati on whatsoever. Dealing in |liquor by the persons in whose favour
i cences have been granted in terms of the statutory, enactnments derive a
right therefore which, cannot be said to be "Res-Extra Commerci unt

95. Now cones the question as to how far and to what extent, if any, the
fundanental and other rights of a citizen could be available in the natter
of trade in potable liquor. Article 19(1)(g) guarantees that all citizens
shal |l have the right to practice any profession or to carry on any
occupation, trade or business. However, in terns of Article 19(6) this
right can be restricted by a statute inmposing reasonable restrictions. A
conbi ned reading of C auses (1) and (6) of Article 19 nakes it clear that a
citizen has a fundanmental right to carry on any trade or business and the
State can make a | aw inposing reasonable restrictions on the said right in
the interest of the general public. It is, therefore, obvious that unless
dealing in liquor i's excluded from’'trade or business’, a citizen has a
fundanental right to deal in that comuodity.

96. This right was recognized in the The State of Bonbay and Anr. v. F.N.
Bal sara [(1951) SCR 682] where Fazl Ali, J., observed at page 717 that "we
hold that to the extent to which-the prohibition Act prevents the
possessi on, use and consunption of non-beverages and nedici nal and toil et
preparations containing al cohol for |egitinmte purposes the provisions are
void as offending against Article 19(1)(f) of the Constitution even if they
may be within the |egislative competence of the provincial |egislature,”

97. But in Cooverjee B. Bharucha (supra) a Constitution Bench of this Court
held that there is no inherent right in a citizen to sell intoxicating
liquors. This decision was rendered relying on P. Crow ey, Chief of Police
of the Gty and County of San Fancisco, California v. Henry Christenses
[(1890) 34 Law. Ed.620(A)].

98. However, this exclusive privilege theory was rejected by a Constitution
Bench of this Court in Saghir Ahmad and Anr. v. State of UP. and Os. [AIR
1954 SC 728] stating that this doctrine has no place under I|ndian
Constitution. It was observed that establishnent of a nonopoly does not
create a reasonable restriction. The observations made in Cooverjee B
Bharucha (supra) stating that the general observations occurring in the
judgrment have to be taken with reference to the facts of that case were
duly explained. It was reiterated that the State has a right to prohibit
trade which is illegal or immral or injurious to the health and wel fare of
the public by taking recourse to regulating |egislation contenplated by
Article 19(6).

99. The fundamental right to trade in intoxicant |iquor was recognized in
State of Kerala and Os. v. P.J. Joseph [AIR 1958 SC 296]. There the
CGovernment of Travancore and Cochin inmposed 20% conmm ssi on for sanction of
extra quota of Foreign Liquor to whol esale |icencees. The said inpost was
chal | enged before the Hi gh Court of Judicature for Travancore Cochin, which
was struck down by said H gh Court. On Appeal by State this Court while
uphol di ng the judgnent of H gh Court observed "an inmpost not authorised by
| aw cannot possibly be regarded as a reasonable restriction and nust,
therefore, always infringe the right of the respondent to carry on his
busi ness which is guaranteed to himby Article 19(1)(g) of the
Constitution." It was held that an inpost in terms of an executive order
havi ng no authority of |law would be illegal imnposition.
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100. This principle has been affirned by a Constitution Bench of this Court
in Krishna Kumar Narula v. State of Jammu and Kashnmir and Ors. After

di scussing all previous decisions, Subba Rao, C. J., held that "a scrutiny
of these decisions does not support the contention that the court held that
dealing in liquor was not business or trade. They were only considering the
provi sions of the various Acts which conferred a restricted right to do
busi ness. None of themheld that a right to do business in |liquor was not a
fundanental right". It was observed that "If the activity of a dealer, say,
in ghee is business; then how does it cease to be business if it is in
[iquor. Liquor can be manufactured, brought or sold |like any other
commodity. It is consuned throughout the World though sonme countries
restrict or prohibit the sanme on economc or noral grounds”. It was further
held that "dealing in liquor is business and a citizen has a right to do
busi ness in that comodity; but the State can nmake a | aw i nposi ng
reasonabl e restrictions onthe said right, in public interests.”

101. In R MD. Chanarbaugwal a (supra) S.R Das, C. J. observed that the
Ameri can Congress have no power to control ganbling and |i ke spurious
transactions under its power over 'inter-State commerce’ if they were not
held to be ' comerce’

102. Even in Har Shankar (supra) Chandrachud, J. (as the |earned Chief
Justice then was) held that the right to trade in liquor is not absolute
and it is to be treated as a separate class. But therein also it has not
been hel d that despite fulfilling the regulatory neasures, the trade would
be illegal. The point that arose for consideration therein was the State’s
power to prohibit trade. In that case, this Court had no occasion to

consi der the question involved in the present one.

103. A large nunber of decisions, as noticed hereinbefore, have been cited
at the Bar for the proposition that by reason of grant of l|icence, the
licensee is nmerely granted a perm ssive privil ege subject to the degree of
regul atory control as may be deemed necessary and appropriate having regard
to the fact that: nobody has any constitutional right to trade in liquor in
view of its inherently pernicious and noxious nature. | may deal with some
of the decisions cited at the bar ‘a little later but the principles which
enmerge fromthe various decisions of this Court and particularly by
Constitution Benches of this Court are:

(i) Trade in liquor is against public norality and thus res extra
conmmercium No citizen has any Fundanental Right to carry on business in
liquor. [See R M D. Chanbarbaugwal a (supra)]. As there does not exist any
right to carry on trade, Article 301 shall not apply.

(ii) Right totrade in liquor is a Fundanental R ght within the neani ng of
Article 19(1)(g) of the Constitution subject, of course, to the reasonable
restrictions in terms of Clause (6) of Article 19, [See Krishna Kumar
Narul a (supra)]

(iii) Right of the State to deal exclusively in liquor is its own
privilege. It does not matter as to whether such right is restricted while
parting with privilege by reason of a statute in terns of Article 19(6) of
the Constitution.

(iv) (a) The equality clause even in the matter of carrying on trade is not
avail able. The right of the State to part with its privilege being a
superior right, the inferior right of a citizen to carry on trade shal

give way to State’'s superior right,

(b) The State while carrying on any trade or business itself cannot nake
any discrimnation and its acts must be lair and reasonable. [See Nandl a
Jai swal (supra)]

(v) The State's right is absolute when a conplete prohibition is inposed
and at that stage the State can part with its exclusive privilege in any
manner it likes and it is also entitled to take any neasures for having the
best price. [See Har Shankar (supra)].

104. In Khoday Distilleries Ltd. (supra) at pages 608-609, a Constitution
Bench referred to sone of the decisions as referred to herei nbefore and
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sunmmed up its findings [para 60(a)(b)(e)(f)(g)]:

“(a) The rights protected by Article 19(1) are not absolute but qualifi ed.
The qualifications are stated in Clauses (2) to (6) of Article 19. The
fundanental rights guaranteed in Article 19(1)(a) to (g) are, therefore, to
be read along with the said qualifications. Even the rights guaranteed
under the Constitutions of the other civilized countries are not absolute
but are read subject to the inplied limtations on them Those inplied
l[imtations are made explicit by Clauses (2) to (6) of Article 19 of our
Constitution.

(b) The right to practise any profession or to carry on any occupation
trade or business does not extend to practising a profession or carrying on
an occupation, trade or business which is inherently vicious and
pernicious, and is condemmed by all civilised societies. It does not
entitle citizens to carry on trade or business in activities which are
imoral and crimnal and in articles or goods whi ch arc obnoxi ous and
injurious to health, safety and, welfare of the general public, i.e., res
extra comercium (outside commerce). There cannot be business in crinme.

(e) For the sanme reason, the State can create a nonopoly either in itself
or in the agency created by it for the manufacture, possession, sale and

di stribution of the |iquor as a beverage and also sell the |icences to the
citizens for the said purpose by charging tees. This can be done under
Article 19(6) or even otherw se.

(f) For the sanme reason, again, the State can inmpose limtations and
restrictions on the trade or business in potable |iquor as a beverage which
restrictions are in nature different fromthose i nposed on the trade or
business in legitinate activities and goods ‘and articles which are res
comercium The restrictions and limtations-on the trade or business in
potabl e Iiquor can again be both under Article 19(6) or otherw se. The
restrictions and limtations canextend to the State carrying on the trade
or business itself to the exclusion of and elimnation of others and/or to
preserving to itself the right to sell |icences to do trade or business in
the same, to others.

(g) Wen the State permits trade or business in the potable Iiquor with or
without limtation, the citizen has the right to carry on trade or business
subject to the linmtations, if _any, and the State cannot make

di scrimnation between the citizens who are qualified to carry on the trade
or business."

105. The decisions of this Court including those rendered by the
Constitution Benches struck different notes. They at tinmes stand pol es
apart. Inconsistencies and contradictions in the said decisions are gal ore.
Sone |l atter Constitution Bench decisions although took note of the earlier
Constitution Bench decisions, but only sought to distinguish the sane and
not referred the matter to a | arger Bench for consideration of correctness
of one view or the other. | nay, therefore, proceed on'the prem se that
some of the principles in Khoday (supra) are correct, although one may have
strong reservations even in this behalf. In Khoday (supra) expressly or by
necessary inplication fundanental right to deal in any goods is accepted.
Only exception which was nade are those commodities, business of which is

i nherently noxi ous and pernicious and is condemed by the civilized
society. It has sought to lay down the |law that there cannot be a business
in crinme.

106. Dealing in a comodity which is governed by a statute cannot be said
to be inherently noxious and pernicious. A society cannot condemm a

busi ness nor there exists a presunption in this behalf if such business is
permtted to be carried out under statutory enactnents nmade by the

| egi sl ature conpetent therefore. The legislature being the final arbiter as
to the norality or otherwise of the civilized society has also to state as
to business in which article (s) would be crimnal in nature. The society
will have no say in the natter. The society might have a say in the matter
whi ch coul d have been considered in a Court of |law only under common | aw
ri ght and not when the rights and obligations flow out of statutes
operating in the field. Health, safety and wel fare of the general public
may again be a matter for the legislature to define and prohibit or
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regul ate by legislative enactnents. Regul atory statutes are enacted in
conformity with Cause (6) of Article 19 of the Constitution to deal with
those trades al so which are inherently noxi ous and pernicious in nature and
furthernore thereby sufficient measures are to be taken in relation to
health, safety and welfare of the general public. The courts while
interpreting a statute would not take recourse to such interpretation
whereby a person can be said to have commtted a crine although the sane is
not a crime in terns of the statutory enactnment. Wether dealing in a
commodity by a person constitutes a crinme or not can only be subject natter
of a statutory enactnment.

107. The Excise Acts enacted by the States mandate the |icensees to carry
on their activities in terms of the conditions of |licence and the

provi sions contained therein. So long as the business activities of the

i censees are within the four-corners of the conditions of the |icence and
the provisions of the Licensing Act, they, wthout any obstruction

what soever, are entitledto carry on their trade, business or conmerce.
They would be liable to be proceeded agai nst for comm ssion of an offence
only in the event they violate the statutory provisions wherefor the
statute itself provides for inposition of penalty.

108. Thus, when a person has been granted a licence strictly in conformty
with the Excise Act to carry on his business activities in terms of the
statute operating in the field, the sane can neither be terned as
perni ci ous, obnoxious and injurious to health, safety and wel fare of the
general public. No public interest can be inferred by any court of |aw by
goi ng beyond the statutory provisions. Even nonopoly of the State either in
itself or in any agency created by it for manufacture, possession, sale and
distribution of |iquor can be created only by a statute which nust conform
to the provisions of Clause (6) of Article 19 of the Constitution, i.e., by
making a valid |law by way of a regulatory legislative enactnent.

109. Fromthe anal ysis of decisions rendered by this Court in Cooverjee B
Bharucha , R M D. Chanbarbaugwal a, ‘Har Shankar or Khoday Distilleries , it
wi || appear that a person cannot-claimany right to deal in any obnoxious
substance on the ground of public norality. The State, therefore, is
entitled to conpletely prohibit any trade or commerce in potable |iquor
Such prohibition, however, has not been inposed. Once a |licence is granted
to carry on any trade or business can it be saidthat a person is
commtting a crime in carrying on business in-liquor although he strictly
conplies with the terms and conditions of |icenceand the provisions of the
statute operating in the field? If the answer to the said question is to be
rendered in affirmative it will create havoc and | ead to anarchy and
judicial vagaries. Wien it is not a crine to carry on such business having
regard to the fact that a person has been pernmitted to do so by the State
in conpliance with the provisions of the existing | aws, indisputably he
acquires a right to carry on business. Even in respect to trade in food
articles or other essential commodities either conplete prohibition or
restrictions are inposed in the matter of carrying on-any trade or

busi ness, except in terns of a |licence granted in that behalf by the
authorities specified in that behal f. The distinction between a trade or
busi ness being carried out legally or illegally having regard to the
restrictions inposed by a statute woul d have, therefore, to be judged by
the fact as to whether such business is being carried out in conpliance of
the provisions of the statute(s) operating in the field or not. 1n other
words, so long it is not nmade inperm ssible to carry on such busi ness by
reason of a statute, no crime can be said to have been committed in
relation thereto. The doctrine of res extra conmercium thus, would not be
attracted, whence a person carries on business under a licence granted in
terns of the provisions of the regul atory statutes.

110. No case and in particular the decisions relied upon by the |earned

counsel appearing on behalf of the State of Punjab and that of Kerala had
evolved a principle that despite paying a | arge anount of |icence tees and
despite fulfillnment of terms and conditions of |icence and other statutory




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 32 of

75

provi sions, the trade or business carried out by the |licensee shall be at
an eternal peril, which may at any point of tine be determ nated or a new
tax i nposed or they be proceeded against at the whins or caprice of the
executive wing of the State. In our constitutional schene such a situation
i s unthinkable. The country is governed by rule of |law and despite

exi stence of a valid legislation operating in the field, executive whins or
caprice cannot be permitted to have any role to play. Validity of a tax

i nposed by the State Legislature, thus, nmust be determ ned on the
constitutional anvil of the |egislative conpetence and not on any ot her
basis. The decisions of this Court which had no occasion to consider these
aspects of the matter can be of no assistance and woul d not constitute

bi ndi ng precedents. [See Bhavnagar University v. Palitana Sugar MIIl (P)
Ltd. and Os.

111. The right of the State to carry on trade or business under Article 298
of the Constitution would be subject to the sane constitutional limtations
in the matter of carrying on trade or business in liquor as in other cases.
The distinction being only that the State has a nmonopoly to do so. Once the
State does not exercise the said right and considers it expedient to allow
the citizens to carry on the business or trade, it cannot be said that the
i censees do not derive any right whatsoever. Even when the State exercises
such right by creating a nonopoly in itself it would be subject to the same
constitutional limtations as envisaged, inter alia, under Articles 14 and
301 of the Constitution; Articles 14 and 301 of the Constitution protect
fromthe mal adi es of di'scrimnation. Such discrimnation may be in between
persons and persons, jpersons and State and State and State.

112. Can a State which exercises its right to create nonopoly, prevent

another State to export or inport its product? If in between two States

such discrimnations are not possible, a discrimnation inter se between
licensees of two States wouldalso not be perm ssible. Such discrimnation
woul d al so not be perm ssible between a State and a person carrying on

simlar trade or comrerce in one State vis-\005-vis a person or State carrying
on business in another State,

113. Once the regulations restricting the right to carry on business in
potable liquor is attributed to reasonable restrictions and public interest
cl ause, contained in Cause (6) of Article 19 of the Constitution, the
fundanental right to carry on trade under Article 19 i's conceded. Once such
aright is conceded, it cannot be said that although a person has a
Fundamental Right to carry on trade or business for the purpose of Article
19(1)(g), subject to inposition of reasonable restrictions bya law nmade in
terns of Clause (6) of Article 19, he does not have such a right in terns
of Article 301 of the Constitution or for that matter Article 14 thereof.
Articles 303 and 304 of the Constitution also provide for inposition of
restrictions and thus even a freedom guaranteed to a person under Article
301 is not an absolute one, but subject to the constitutional limtations
provided therefore. Article 301 confers freedom but not a licence. The
protection fromdiscrimnation as envisaged in Khoday Distilleries (supra)

[ para 60(g)] would not only operate against the State which is the |icensor
but having regard to the constitutional goals to be achieved by the
comerce clause contained in Article 301, nust be extended to another State
whi ch seeks to inpose restrictions on inport.

114. Let me raise a hypothetical question. If some States intend to
exercise their right/ privilege/ nonopoly in the trade in potable I|iquor -
can such inposition of tax be still justified? Answer thereto nmust be
rendered in the negative. Now the question is with regard to the
applicability of Article 301 of the Constitution in the matter of trade,
commerce and intercourse in potable Iiquor. The preanble to the
Constitution speaks of unity and integrity of India in ternms whereof India
is required to be treated country as a whole. This theory of unity and
integrity of India my have to be found out while considering the econonic
integrity of the country vis-\005-vis the econonic barriers which may be put
by the States. For the purpose of considering the question as regards the
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interpretation of Article 301, one has to notice the sources thereof. It is
now beyond any cavil of doubt that except a part of Part Xl Il of the
Constitution the nmajor part of the concept thereof was borrowed from
Sections 92 and 99 of the Australian Constitution as also Section 297 of
the Governnent of India Act, 1935.

115. Cause 17 of the draft as introduced before the Drafting Commttee by
Sir. B.N. Rau in Cctober, 1947 is in the followi ng terns:

"Subj ect to the provisions of any Federal Law, trade, commrerce and

i ntercourse anmong the units shall, if between the citizens of the
Federati on, be free:

Provided that nothing in this section shall prevent any unit from i nposing
on goods inported fromother units any tax to which simlar goods

manuf actured or produced in that unit are subject, so, however, as not to
di scri m nate between goods so inported and goods so manufactured or

pr oduced:

Provided further that no preference shall be given by any regul ati on of
trade, commerce or revenue to one unit over another

Provided al so-that nothing in this section shall preclude the Federa
Parliament from inmposing by Act restrictions on the freedom of trade,
conmer ce and intercourse anmong the units in the interests of public order
norality or health or in cases of energency."

116. The margi nal note appended to Sir B.N. Rau’s Clause 17 to the effect
"Freedom of trade, 'commerce and intercourse anong the units" is clearly
suggestive of the fact that Section 92 of the Australian Constitution

provi ded for a conparabl e provision vis-\005-vis other Constitutions. It is
al so beneficial to notice that Sections 92 and 99 of the Australian
Constitution confer different rights and the sane are independent of each
other. Trade, commerce and intercourse as noticed hereinbefore are of wide
anplitude. The term "commerce" is w der than trade.

117. In United States v. Patterson [55 Fed.Rep. 605 at 639], it is held;
"The word "commerce" is undoubtedly, in its usual sense, a |arger word than

"trade", in its usual sense. Sonetines "commerce" is used to enbrace | ess
than "trade", and sonetines "trade" is used to enbrace as nmuch as
"comrer ce".

118. An inhibition by Article 301 has been provided to the effect that the
Legi sl ature shall not interfere in the comerce between the State and State
as also to the effect that the Legislature of a State shall not give any
preference to one State over the other. Article 301 of the Constitution in
no uncertain terns provides for a freedomin the matter of trade, comrerce
and intercourse. Such trade, conmrerce and intercourse are inter-State as
also intra-State. By reason of Part Xl Il of-the Constitution, the
Constitution makers sought to evolve a high policy. On a conparison nmade
bet ween Section 297 of the CGovernment of India Act, 1935 with Part X I of

the Constitution, it will be found that the latter is wider than the
fornmer. The said part of the Constitution is a self-contained part. Severa
i mprovenents nade in Part Xl Il of the Constitution as conpared to Section

297 are worth taking note of. By reason of the said provisions, the entire
country has been considered to be one economic unit. It now enbraces within
its fold both 'conmerce and trade’ and not 'trade’ al one. 'Conmerce’ was
provided for in Entry 27 of List Il only under the 1935 Act. Part Xl 11
however, refers to the relevant entries contained in all the Lists of
Seventh Schedule to the Constitution. The limtation of power as regards

| egi sl ative conpetence of the State and the Parlianent having regard to
clause 2 of Article 303 and Sub-cl auses (a) and (b) of O ause (1) of
Article 304 is clear pointer of the new dinension given to Article 301 of
the Constitution. Even if a comparison is nade between the termnol ogi es
used in Article 301 on the one hand and Articles 19 and 298 on the other
it would be evident that whereas in the former 'trade, commerce and

i ntercourse’ have been used but in the latter only the words 'trade or

busi ness’ have been used. Such trade, commerce and intercourse is in
relation to entire territory of India whether inter-State or infra-State
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unli ke Section 297 of the Governnent of India Act. Article 301 nakes a
declaration that 'trade, comerce and intercourse throughout the territory’
of India shall be free', which in turn nmust nmean that it shall be free from
control of Executive and. Legislature, | may, however, hasten to add that
by reason thereof although a Iiberty has been granted but such liberty
cannot be equated with a |licence inasmuch it would be subject to
restrictions. Articles 302 and 303 categorically state that there shall be
no discrimnation between one State and the other but restrictions inhere
in such liberty as woul d appear fromclause 2 of Article 303 of
Constitution, if a situation stipulated therein arises for consideration
In other words, discrimnation is at the heart of this Chapter. By reason
of the said provision, the State is prohibited frominmposing a tax w thout
maki ng any di scrim nation whatsoever so as to i npede free flow of inter-
State or intrastate trade. The State, however, is entitled to inpose
reasonabl e restrictionsas also levy tax in public interest. But the sane

i ndi sputably woul d be subject to the conditions laid down in Articles 303
and 304 of the Constitution,

119. The precise question which arises for consideration is as to whether a
trade in liquor would cone within the purview of trade, commrerce and

i ntercourse, within the nmeaning of Article 301 of the Constitution. In the
earlier part of this judgnent 1 have considered the difference between a
trade to which a citizen has an absolute right and a trade where no such
absol ute right exists being dangerous or obnoxious; but once such trade is
permtted in terns /of a regulatory statute, the same cannot be said to be
per se illegal. Earlier | have considered the difference between a trade
which is not prohibited under any |awand a trade carryi ng whereof although
i s of dangerous or obnoxi ous subjects but is permitted in | aw and subj ect
to the regulatory statute. For the purpose of invoking Part X Il of the
Constitution, one may safely proceed on the assunption that a citizen of

I ndia may not have a Fundanental Right in terns of Article 19(1)(g) of the
Constitution to carry on a trade or business but there could be little
difficulty in upholding the right to carry on such trade on the ground that
the sane has been permtted by the State, although a citizen but for such
perm ssion woul d not have a right to deal in the comobdity in question. It
may be noticed that in Article 303 of the Constitution the term nol ogy used
is "relating to". These words are of w de anplitude., These expressions
relate to all entries relating to trade or commerce and not one entry in
one of the Lists. It, thus, refers.to all such entries which are referable
to trade and comerce occurring in any of the three lists.

120. Tobacco is one of the goods which would otherw se come wi'thin the
purvi ew of the doctrine of "Res extra commereiuni, if the meaning thereof
as judicially defined is held to be good. Dealing in tobacco is regul ated
by the Tobacco Act, a Parlianentary Act. It-is universally acknow edged
that cigarettes cause cancer but having regard to the Tobacco Act and ot her
statutes it cannot be contended that the State can prohibit business in
cigarette without any legislation, i.e., only through executive
instructions. In terns of Article 303 of the Constitution, Tobacco Act
which is made in terns of Entry 52 of List | of the Seventh Schedule to the
Constitution would prohibit the States from nmaki ng-any di scrim natory
legislation. It is, therefore, difficult to understand as to how a

prohi bition can be inposed in respect of liquor in relation whereto also a
| egi sl ati ve power has been conferred upon the State specifically . in ternms
of Entries 8 and 51 in List Il of the Seventh Schedule to the Constitution

121. At this juncture, it is useful to refer to the decision of this Court
in Atiabari Tea Conpany Linmited (supra) wherein this Court in no uncertain
terns | aid enphasis upon the economic unity of the country. In that case
before the Constitution Bench an argument was advanced to the effect that
Article 301 is circunscribed by Article 303 but the sane was not accepted.
Gaj endr agadkar, J.

(as he then was) held at pages 843-844 as foll ows:

"In drafting the relevant Articles of Part Xl Il the makers of the
Constitution were fully conscious that economc unity was absolutely
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essential for the stability and progress of the federal policy which had
been adopted by the constitution for the governance of the country.
Political freedom which had been won, and political unity which had been
acconpl i shed by the Constitution, had to be sustained and strengthened by
the bond of economic unity. It was realised that in course of time
different political parties believing in different econom c theories or

i deol ogi es may come in power in the several constituent units of the Union
and that may conceivably give rise to |ocal and regional pulls and
pressures in econonmic matters. Local or regional fears or apprehensions
rai sed by local or regional problens may persuade the State Legislatures to
adopt remedi al neasures intended solely for the protection of regiona
interests without due regard to their effect on the econony of the nation
as a, whole. The object of Part Xl was to avoid such a possibility. Free
noverrent and exchange of goods throughout the territory of Indiais
essential for the econony of the nation and for sustaining and inproving
l'iving standards of the country. The provision contained in Article 301
guaranteei ng the freedomof trade, commerce and intercourse is not a

decl aration of a nmere platitude, or the expression of a pious hope of a
decl aratory character; it is not also a nere statenment of a directive
principle of state policy; it enbodies and enshrines a principle of

par amount i nportance that the economic unity of the country will provide
the main sustaining force for the stability and progress of the politica
and cultural unity of ‘the country."

122. In Autonpbil e Transport (Rajasthan) Ltd. (supra), the validity of the
tax i nmpugned therein was upheld only onthe ground that it was conmpensatory
in nature. There had been a cl eavage of -opi nion anongst the Hon' bl e Judges
in the said matter; three Hon' ble Judges hol diing that such inpost was ultra
vires and three Hon"ble Judges holding the sane to be intra vires. Subba
Rao, J. upheld the constitutionality of the inpost by agreeing with other
three Hon' bl e Judges on the ground that the inpost was conpensatory in
nature. The Bench not only accepted the constitutional principles |aid down
by this Court in Atiabari (supra) but made a clear distinction between the
regul atory measures which can be adopted by a State and inposition of a
tax. It further, struck a note of caution that a geographical barrier
cannot be set up by a State for the purpose of earning revenue or for the
benefit of the people thereof. It 'was held that Article 301 covers a wide
ar ea.

123. Subba Rao, J. elaborated as to what is the nature of a conpensatory
tax. The | earned Judge, further, enphasized the concept of freedomin the
followi ng terns at pages 564-565 of the Report-

"(1) Article 301 declares a right of free novenent of trade w thout any
obstructions by way of barriers, inter-State, or intra-State or other

i mpedi ments operating as such barriers. (2)-The said freedomis not

i npeded, but, on the other hand, pronoted, by regul ati ons creating
conditions for the free novenent of trade, such as police regul ations,

provi sion for services, maintenance of reads provision for aerodromnes,
Wharfs etc., with or without conpensation. (3) Parlianent nay by |aw i nmpose
restrictions on such freedomin the public interest; and the said |aw can
be made by virtue of any entry with respect where of Parlianent has power
to nake a law. (4) The State also, in exercise of its |egislative power,
may inpose sinmilar restrictions, subject to the two conditions laid down in
Article 304(b) and subject to the proviso nentioned therein.(5) Neither
Parlianment nor the State Legislature can make a | aw giving preference to
one State over another or mmking discrimnation between one State and
another, by virtue of any entry in the Lists, infringing the said freedom
(6) This ban is lifted in the case of Parliament for the purpose of dealing
with situations arising out of scarcity of goods in any part of the
territory of India and also in the case of a State under Article 304(b),
subject to the conditions nmentioned therein. And (7) The State can inpose a
non-di scrimnatory tax on goods inported fromother States or the Union
territory to which simlar goods manufactured or produced in that State are
subj ect .
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124. ' Conmmerce and intercourse’ include trade in all its manifestations,
Qostructions or inpedinents to the free flow of trade would be violative of
the freedom declared by Article 301. Subba Rao, J., in the said case held
at page 548 as under:

"The next question is, where is it free? The second, expression "throughout
the territory of India" demarcates the extensive field of operation of the
said freedom The said intercourse shall be free throughout the territory
of India. The use of the words 'territory of India" instead of 'anobng the
several States" found in the Anerican Constitution or "anpbng the States"
found in the Australian Constitution, renoves all inter-State or intra-
State barriers and brings out the idea that for the purpose of the freedom
decl ared, the whole country is one unit. Trade cannot be free through-out
the territory of India, if there are barriers in any part of India, be it
inter-State or intra-State. So long as there is inpedinent to that freedom
its nature or extent is irrelevant. The difference will be in degree and
not in quality. The freedom decl ared under Article 301 nay be defined as a
right to free novenent of persons or things, tangible or intangible,
conmmer ci al. or non-conmerci al, unobstructed by barriers inter-State or
intra-State or any other inpedinent operating as such barriers. To State it
differently all obstructions or inpedi nents whatever shape they may take,
to the free flow or novenent of trade, or non-commercial intercourse

of fend Article 301 of the Constitution except in so far as they are saved
by the succeedi ng provisions,"

125. It is beyond any cavil of doubt that Part XlIl of the Constitution
contains a principle of inportance as regards econom ¢ sovereignty and
integrity of India by doing away the trade barriers as also an attenpt by
the State to provide econom c protection to the States. Once, it is held
that the limtation upon the |egislative power stipulated in Article
303(1), 304(a) would apply to trade in liquor, there cannot be any doubt in
view of several Constitution Bench decisions of this Court that Article 301
will also apply thereto. [See Kalyani Stores (supra), H Anraj (supra) and
Bhai l al Bhai (supra)].

126. In A B. Abdul Kadir and Ors: v. State of Kerala, AIR 1976 SC 182, this
Court when the validity of a luxury tax (in the nature of excise duty) on
tobacco was chal |l enged as violative of Article 304(b), proceeded on the
basi s that the business was protected by Article 301 but rejected the plea,
on the nerits, holding that: the restrictions inposed were reasonable and
in the public interest.

127. In Anraj’s case (supra) this Court considered Entry 34 of List Il in
terns whereof the State Legislature has been conferred power to enact
Statutes on ganbling. In Maruthi Agencies, Bangalore rep. by its Proprietor
v. The State of Tami| Nadu and Ors., 1997(1) M.J 589, it was held that in
the event lotteries are organized by a State, sale of tickets thereof
cannot be prohibited in other States on the ground that it is ganbling and
prohibited by List Il. If trade in liquor Iike ganbling or betting were not
to be regulated by statutes it is difficult to conprehend as to why entries
in respect thereof have been nade in the Seventh Schedule to the
Constitution.

128. The Anerican decisions relied upon before this Court may not be held
to have any application having regard to the fact that tradein liquor in
the United States of America was conpletely prohibited at one point of tine
but the sane was nodi fied by reason of Constitution Twenty-first Anmendnent.
Let ne now take the case of 21st Amendnment in US Constitution. In the
Constitution of the United States, an express provision guaranteeing
freedomfrominter-State trade and conmerce does not exist. There only the
Congress is empowered to regul ate commrerce. In the States freedom on trade
and comerce clause only provides for a limtation upon the power of the
State Legi slature but not Congress and the freedomis confined to the
inter-State aspect.

129. In Southern Pacific Co. v. State of Arizona (1945) 325 US 761, it is
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st at ed:

"For a hundred years it has been accepted constitutional doctrine that the
conmer ce clause, without the aid of congressional legislation, thus affords
some protection fromstate legislation inimcal to the national comrerce
and that in such cases, where Congress has not acted, this Court, and not
the State legislature, is under the commerce clause the final arbiter of
the conpeting denands of state and national interests".

It is further stated:

"The Conmerce Clause is a grant of authority to Congress, and not a
restriction on the authority of that body."

130. In the United States, the inter-State restraint trade as such is

prohi bited but a State is not denuded of its power inposing general taxes
under its taxing power. The state has also the power to regul ate such
aspects of commerce which do not require a new formof national control
(See BobLo Excursion Conpany v. People of the State of M chigan, (1948) 333
US 28). Furthernore, in United States a conplete prohibition was inposed.
The said prohibition was sought to be rel axed by 21st Amendment which is in
the follow ng terns:

"Section 1. The eighteenth article of amendnent to the Constitution of the
United States i's hereby repeal ed.

Section 2. The transportation-or inportation into any State, Territory, or
possession of the United States for delivery or use therein of intoxicating
liquors, in violation of the | aws thereof, is hereby prohibited.

Section 3. This article shall be inoperative unless it shall have been
ratified as an amendnent to the Constitution by conventions in the severa
States, as provided in the Constitution, within seven years fromthe date
of the submission hereof to the States by the Congress.™”

131. In the United States of America, the State has the requisite power to
i npose general taxes. Despite the sane, an exenption granted in favour of

| ocal manufacturers vis-\005-vis the exporters was frowned upon by the
Ameri can Courts.

132. In Bacchus Inmports, Ltd. v. Herbert H Dias (82 L.Ed. 2d 200), the
chal l enge was to the follow ng effect:

"la. Appellants challenge the constitutionality of the Hawaii |iquor tax,
which is a 20% exci se tax inposed on sales of |iquor at wholesale.
Specifically at issue are exenptions fromthe tax for certain locally
produced al coholic beverages. The Suprene Court of Hawaii upheld the tax
agai nst chal | enges based upon the Equal Protection C ause, the |nport-
Export O ause, and the Commerce C ause. In re Bacchus Inports, Ltd., 65 Haw
566, 656 P2d 724 (1982). W noted probable jurisdiction, 462 US 1130, 77

L. Ed 2d 1365, 103 S C 3109 (1983), and nowreverse."

133. Wiite, J, speaking for the mgjority stated the law thus:

"3. A cardinal rule of Conmerce Cl ause jurisprudence is that "no State,
consistent with the Cormerce O ause, may ’'inpose a tax which discrimnates
agai nst interstate commerce...by providing a direct conmercial advantage to
| ocal business.’" Boston Stock Exchange v State Tax Commin, 429 US 318,

329, 50 L Ed 2d 514, 97 S C 599 (1977)(quoting Northwestern States

Portl and Cement Co. v M nnesota, 358 US 450, 458, 3 L Ed 2d 421, 79 S ct
357, 67 ALR2d 1292 (1959)), Despite the fact that the tax exenption here at
i ssue seens clearly to discrimnate on its face agai nst interstate comerce
by bestowi ng a comrerci al advantage on okol ehao and pi neappl e wi'ne, the
State argues - and the Hawaii Suprene Court held - that there is no

i mproper discrimnation."

134. The Court noti ced:

"(4a, 5) Much of the State’'s argunent centers on its contention that

okol ehao and pi neapple wi ne do not conpete with the other products sold by
the whol esalers. The State relies in part on statistics showing that for
the years in question sales of okol ehao and pi neappl e wine constituted well
under one percent of the total liquor sales in Hawaii. It also relies on
the statement by the Hawaii Supreme Court that "we believe we can safely
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assune t hese products pose no conpetitive threat to other |iquors produced
el sewhere and consunmed in Hawaii," In re Bacchus Inports, Ltd., 65 Haw, at
582, n 21, 656 P2d, at 735, n 21, as well as the court’s conment that it
had "good reason to believe neither okol ehao nor pineapple wine is produced
el sewhere." 1d., at 582, n 20, 656 P 2d, at 735, n 20. However, neither the
smal | volume of sales of exempted liquor nor the fact that the exenpted
liquors do not constitute a present "conpetitive threat" to other |iquors
is dispositive of the question whether conpetition exists between the

| ocal |y produced beverages and foreign beverages; instead, they go only to
the extent of such conpetition. It is well settled that "we need not know
how unequal the Tax is before concluding that it unconstitutionally
discrimnates.” Marryland v. Louisiana, 451 US 725, 760, 68 L Ed 2d 576,
101 S & 2114 (1981).

The State’'s position that there is no conpetition is belied by its
purported justification of the exenption in the first place. The

| egi slature originally exenpted the |locally produced beverages in order to
foster the local industries by encouraging increased consunption of their
product. Surely one way that the tax exenption m ght produce that result is
that drinkers of other al coholic beverages m ght give up or consune | ess of
their customary drinks in favor of the exenpted products because of the
price differential that the exenption will permit. Simlarly, nondrinkers,
such as the maturing young, might be attracted by the | ow prices of

okol ehao and pi neapple wine: On the stipulated facts in this case, we are
unwi I ling to conclude that no competition exists between the exenpted and
the nonexenpted |iquors.™

135. As regards the State’s right on economc protectionismit was said:

"A finding that state |legislation constitutes "economnic protectionisnm my
be made on the basis of either discrimnatory purpose, see Hunt v

Washi ngt on Appl e Advertising Commin, 432 US 333, 352-353, 53 L Ed 2d 383,
97 S & 2434 (1977), or discrimnatory effect see Philadel phia v New
Jersey, supra. See also Mnnesota v Cl over Leaf Creanery Co., supra, at

471, n 15, 66 L Ed 2d 659, 101 S & 715. Examination of the State's purpose
in this case is sufficient to denonstrate the State’s |ack of entitlement
to a nore flexible approach permitting inquiry into the bal ance between

| ocal benefits and the burden on interstate commerce. See Pike v Bruce
Church. Inc., 397 US 137, 142, 25(L Ed 2d 174, 90 S'C 844 (1970). The
Hawai i Suprenme Court described the legislature’s notivation in enacting the
exenptions as foll ows:

"The |l egislature’s reason for exenpting "ti root okol ehao’ fromthe

"al cohol tax’ was to 'encourage and pronote the establishnent of ‘a new

i ndustry,” S.L.H 1960, c 26; Sen Stand Comm Rep No. 87, in 1960 Senate
Journal, at 224, and the exenption of 'fruit wine manufactured in the State
fromproducts grown in the State’ was intended 'to help’ in stinulating
"the local fruit wine industry'. S.L.H 1976, ¢ 39; Sen Stand Conm Rep No.
40S-76, in 1976 Senate Journal, at 1056." In re Bacchus Inports, Ltd. supra
at 573-574, 656 P2d, at 730.

Thus, we need not guess at the legislature’s motivation, for it is

undi sputed that the purpose of the exenption was to aid Hawaiian industry.
Li kewi se, the effect of the exenption is clearly discrinmnatory, in that it
applies only to locally produced beverages, even though it does not apply
to all such products. Consequently, as long as there is sone conpetition
between the locally produced exenpt products and non-exenpt products from
outside the State, there is a discrimnatory effect,™

136. The Learned Judge proceeded to observe:

"No one disputes that a State nay enact |aws pursuant to its police powers
that have the purpose and effect of encouragi ng donestic industry. However,
the Commerce C ause stands as a limtation on the neans by which a State
can constitutionally seek to achieve that goal. One of the fundanenta
purposes of the Clause "was to insure ...against discrimnating State

| egislation.” Welton v Mssouri, 91 US 275, 280, 23 L Ed 347 (1876). In

Wel ton, the Court struck down a Mssouri statute that "discrinnated in
favor of goods, wares, and mnerchandi se which are the growh, product, or
manuf acture of the State, and agai nst those which are the growh, product
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or manufacture of other states or countries..." Id., at 277, 23 L Ed 347.
Simlarly, in Walling v Mchigan, 116 US 446, 455, 29 L Ed 691, 6 S C 454
(1886), the Court struck down a |law inposing a tax on the sale of alcoholic
bever ages produced outside the State, declaring:

"A discrimnating tax inposed by a State operating to the disadvantage of
the products of other States when introduced into the first nentioned
State, is, in effect, a regulation in restraint of comerce anong the
States, and as such is a usurpation of the power conferred by the
Constitution upon the Congress of the United States."

See also I.M Darnell & Son Co. v Menphis, 208 US 113, 52 L Ed 413, 28 S C
247 (1908)."

137. 1t was hel d:

"We al so find unpersuasive the State’s contention that there was no
discrimnatory intent on the part of the |egislature because "the
exenptions in question were not enacted to discrininate against foreign
products, but rather, to pronote a |local industry." Brief for Appellee D as
40. If we were to accept that justification, we would have little occasion
ever to find a statute unconstitutionally discrimnatory. Virtually every
di scrimnatory statute allocates benefits or burdens unequally; each can be
vi ewed as conferring a benefit on one party and a detrinent on the other

in either an absolute or relative sense. The determnination of
constitutionality does not depend upon whether one focuses upon the
benefited or the burdened party. A discrimnation claim by its nature,
requires a conparison of the two classifications, and it could al ways be
said that there Was no intent to inmpose a burden on one party, but rather
the intent was to confer a benefit onthe other. Consequently, it is
irrelevant to the Commerce O ause inquiry that the notivation of the

| egi sl ature was the desire to aid the makers of the locally produced
beverage rather than to harm out-of-state producers."

138. The | earned Judge expl ai ned the application of 21st Amendnent by
posi ng the question

"Whether the interests inplicated by a state regulation are so closely
related to the powers reserved by the Twenty-first Anendment that the

regul ation may prevail, notw thstanding that its requirenents directly
conflict with express federal policies."

and answered the sane :

"Approaching the case in this light, we are convinced 'that Hawaii’s

di scrimnatory tax cannot stand. Doubts about the scope of the Amendnment’s
aut hori zati on notw t hstandi ng, one thing is certain: The central purpose of
the provision was not to enpower States to favor |ocal liquor-industries by
erecting barriers to conpetition. It is also beyond doubt that the Comrerce
Clause itself furthers strong federal interests in preventing economc

Bal kani zati on. Sout h-Central Tinber, Devel opnent, Inc. v Winni cke, 467 US
82, 81 L Ed 2d 71. 104 S & 2237 (1934); Hughes v Okl ahomm, 441 US 322, 60
L Ed 2d 250, 99 S ¢ 1727 (1979); Baldwn v GA F. Seelig, Inc., 294 US
511, 79 L Ed 1032, 55 S & 497, 101 ALR 55 (1935). State | aws that
constitute mere econonmic protectionismare therefore not entitled to the
sanme deference as |aws enacted to conbat the perceived evils of an
unrestricted traffic in liquor. Here, the State does not seek to justify
its tax on the ground that it was designed to pronote tenperance or to
carry out any other purpose of the Twenty-first Amendment, but instead
acknow edges that the purpose was "to pronote a |local industry.” Brief for
Appel | ee Dias 40. Consequently, because the tax violates a central tenet of
the Commerce O ause but is not supported by any clear concern of the
Twenty-first Anendnent, we reject the State' s belated clai mbased on the
Anmendnent . "

139. The minority opinion, however, proceeded on the basis that by reason
of Twenty-first Anendnent, the State has the power to create a nonopoly.
Such constitutional permssibility is absent fromour constitutiona
schene.

140. It may be noticed that the same principles as in Atiabari (supra) or
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Aut onobi | e (supra) have been applied by the Privy Council and the
Australian Courts while interpreting Section 92 of the Australian
Constitution to hold that even for any purpose for which the State has
acted the legislation would not be relevant criteria for declaring it ultra
vires if it is found that the sane interferes with the right of trade. (See
James v. Commonweal th of Australia (1936) A C.578, North Eastern Dairy Co.
Ltd. v. Dairy Industry Authority of New South Wales (1974-1975) 134 C. L.R
559 at 581, The Commonweal th and Ors. v. Bank of New South Wales and Ors.
(1949) 79 C. L. R 497).

141. Mason, J. in Pilkington v. Frank Hammond Pty. Ltd. (1974) 131 C L.R
124 interpreted Section 92 of the Australian Constitution in the follow ng
terns:

"The section does not in terns speak of the private right of the individua
to engage in trade, comrerce, and intercourse anong the States; it refers
to trade, commerce and intercourse anong the States as an entire and tota
concept and provides that it is .to be ’absolutely free’ in the sense in
whi ch this expression-has been discussed in the decided cases. |In saying so
much the section protects the right of the individual to engage in inter-
State trade, conmerce and intercourse but it needs to be recognized that
this protection is incidental to, and in a sense consequential upon, the
protection which is given to the entire concept of inter-State trade,
conmerce and intercourse., including the various acts and transacti ons by
which it is constituted.”

142. Reference in thi's connection nmay al'so be made to North Eastern Dairy
Co. Ltd. v. Dairy Industry Authority of New South WAl es (1974-1975) 134
C.L.R 559, at 615).

In India, the constitutional guarantee under Article 301 of the
Constitution is nore extensive than either in United States or Australia.
The deci sions of United States Suprene Court and Australian Suprene Court
as also the Privy Council, as referred to hereinbefore, clearly denonstrate
that in these countries, although States have nore constitutional freedom
but despite the sane Commrerce C ause received anple protection at the hands
of the Judiciary.

143. Subba Rao, J. in Autonpbile case (supra) observed:

"The freedom decl ared under Article 301 may be defined as a right to free
noverent of persons or things, tangible or intangible, conmercial or
nonconmer ci al, unobstructed by barriers, inter-State or infra-State or any
ot her inpedi ment operating as such barriers. To state it differently, al
obstructions or inpedinments, whatever shape they may take, tothe free fl ow
or novenent of trade, or non-conmercial intercourse, offend Article 301 of
the Constitution except in so far as they are saved by the succeeding

provi sions."

144. The public character theory although is an inmportant, but has a
[imtation on the individual right which is guaranteed; having regard to
the fact that legislative restriction ultimately permts the individua
State to go ahead, only subject to the reasonable restriction. The rule
agai nst enacting protectioni st nmeasures has al so been noticed by the High
Court of Australia in Cole v. Wiitfield and Anr. (1987-1988) 165 CLR 360,
settling a | ong debate.

145. In Shree Mahavir Ol MIls and Anr. v. State of J & Kand Os., this
Court while rejecting an argunent of justification of exenption fromsales
tax of small scale industrial units within the State of J & K on the ground
that the conmodity produced within the State and that produced in other
States and sold in J & K, constitute different classes, has held as under: -
"The States are certainly free to exercise the power to | evy taxes on goods
i mported fromother States/Union Territories but this freedom or power,
shal |l not be so exercised as to bring about a discrimnation between the

i mported goods and the simlar goods manufactured or produced in that

State. The clause deals only with discrimnination by means of taxation; it
prohibits it. The prohibition cannot be extended beyond the power of
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taxation. It neans in i mediate context that States are free to encourage
and pronote the establishnent and growmh of industries within their States
by all such nmeans as they think proper but they cannot, in that process,
subj ect the goods inported fromother States to a discrimnatory rate of
taxation, i.e., a higher rate of sales tax vis-a-vis simlar goods

manuf act ur ed/ produced within that State and sold within that State
Prohibition is against discrimnatory taxation by the States. It natters
not how this discrimnation is brought about............. W find it
difficult to appreciate how can the concept of classification be read into
Clause (a) of Article 304 to undo the precise object and purpose underlying
the clause. Shri Verma repeatedly stressed that the object underlying the
i mpugned neasure is a |laudable one and that it seeks to serve and pronote
the interest of the State of Jamu and Kashmr which is economcally and

i ndustrially an undevel oped State, besides being a disturbed State. W may
agree on this score but then the neasures necessary in that behalf have to
be taken by the appropriate authority and in the appropriate manner. Part

X1l of the Constitution'itself contains adequate provisions to renedy such
a situation and there-is no reason why the necessary neasures cannot be
token to protect the edible oil industry in the State in accordance with

the provisions of the said Part."

146. It is thus evident that any manner of extension of protection to trade
or business within the frontiers of State, at the cost of free inter-State
trade or commerce wi'll not stand the test of Article 301. The schenme of
conpensatory taxes, operate in an entirely different sphere. They cannot be
confused with neasures which are both in form and substance protectionist

i mposi tions.

147. In Brown v. Maryland (1827) 12 \Weat 419, the US Suprenme Court in the
context of the conpetence of the States to enact and inpose a duty on

i mports or exports has held that the power to regulate inter state comerce
in non-discrinmnatory fashion and "to break down or to elimnate barriers
to trade anpbngst the States" is an essential federal power. It has,
therefore, been said that in the absence of such a power "local interest
exerting powerful influences in State Legislatures would, in the Iong run
prefer home industries over those that are out of state, establish tariff
barriers, or enploy other neans tending to Bal kanize the nation into
hostile trade areas," [See also Wlliam O Doughlas J; FromMrshall to
Mukherj ea: Tagore Law Lectures 1956 P. 169].

148. In Janmes v. Commonweal th of Australia 1936 AC 578, referring to
McArthur’s case 28 CLR 530 it was hel d:

"It is now convenient to exani ne the actual |anguage of the Constitution so
far as relevant, in order to ascertain its true construction. The first
guestion is what is neant by "absolutely free" in s. 92, It nmay be that the
word "absol utely" adds nothing. The trade is either free or it is not free.
"Absol utel y" may perhaps be regarded as nmerely inserted to add enphasis.
The expression "absolutely free" is generally described as popul ar or
rhetorical. On the other hand, 'absolutely’ may have been added with the
obj ect of excluding the risk of partial or veiled infringenents. In any
case, the use of the |language involves the fallacy that a word conpl etely
general and undefined is nost effective. A good draftsnman would realize
that the nere generality of the word nust conpel limtation inits
interpretation. "Free" in itself is vague and indeterminate. 1t nust take
its colour fromthe context. Conpare, for instance, its use in free speech
free love, free dinner and free trade. Free speech does not nean free
speech; it neans speech hedged in by all the | aws agai nst defanation

bl aspheny, sedition and so forth; it means freedom governed by | aw, as was
poi nted out in MArthur’'s case, Free |love, on the contrary, neans licence
or libertinage, though, even so, there are limtations based on public
decency and so forth. Free dinner generally neans free of expense, and
sonetines a nmeal open to any one who comnes, subject however, to his
condition or behavior not being objectionable. Free trade nmeans, in

ordi nary parlance, freedomfromtariffs.

"Free" in Section 92 cannot be limted to freedomin the [ ast nentioned
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sense. There may at first sight appear to be sonme plausibility in that

i dea, because of the starting-point in tine specified in the section
because of the sections which surround Section 92, and because the proviso
to Section 92 relates to custons duties. But it is clear that much nore is
included in the term custons duties and other like matters constitute a
nmerely pecuni ary burden; there may be different and perhaps nore drastic
ways of interfering with freedom as by restriction or partial or conplete
prohi bition of passing into or out of the State.

Nor does "free" necessarily connote absence of discrimnnation between
inter-State and intra-State trade. No doubt conditions restrictive of
freedom of trade anmong the States will frequently involve a discrimnation
but that is not essential or decisive. An Act may contravene Section 92
though it operates in restriction both of intra-State and of inter-State
trade. "

149. However, in India Part Xlll of the Constitution relates both to inter-
State trade and commerce as also intra-State trade.

150. In Fox v. Robbins [8 CLR 115], It was hel d:

"Section 92 of the Constitution does not refrane State Acts by nmaki ng new
affirmative legislation not contenplated by the State Parliament. It
prevents adverse discrimnation frombeing lawful; so far as the Act can be
effectively worked in-conformity with the constitutional requirenment it
still stands; so far as it cannot it sinply ceases to operate.”

151. Once it is held that the principle of res-extra comrerciumis not
applicabl e, the decisions in Kalyani Stores (supra), H Anraj (supra) and
Bhei | al Bhai (supra) having been rendered by a Constitution Bench would
constitute binding precedents Once- it is held that the Legislature has no
power to | evy any excise duty on-inported liquor in excess of the
countervailing duty within the State, having regard to the constitutiona
[imtation inposed in terms of Entry 51, List Il of Seventh Schedule to the
Constitution, such discrimnatory |evy must be held to be violative of
Article 303(1) and 304(a) of the Constitution. As inport fee is an inpost
thus, levy thereof in addition to countervailing duty would clearly attract
the wath of Article 304(a) of the Constitution. It has not been and could
not have been contended that the tax is conpensatory in nature as was the
case in Autonobile (supra). | am therefore, of the opinion that the

i mpugned i npost cannot be uphel d.

152. Before parting, however, | may notice the subm ssion made by M. lyer
on behalf of the State of Kerala that the Iicensees, having obtained a
privilege and enjoyed the benefit out of it, cannot, turn round
subsequently and repudi ate the obligations subject to which they obtained
the privilege. The submission of M. lyer is wholly nis-conceived for nore
than one reason. The nmanufacturers of |iquor outside the State of Kerala
did not obtain any privilege fromthe State. The decisions relied upon by
the | earned counsel, nanely, Har Shankar (supra), Jage Ram (supra), La
Chand (supra), Dial Chand G an Chand and Conpany (supra), thus, cannot be
said to have any application in the instant case. The decisions in these
cases were rendered in the fact situation obtaining therein. The |licensees
therein questioned the power of the State to hold auction by the State
and/or they refused to conply with the ternms and conditions of |icence. In
tact in Harshankar (supra) the Court on the factual matrix obtaining
therein clearly cane to the conclusion that the wit petition was not

mai nt ai nabl e as thereby the |icensees sought avoi dance from conpliance of
contractual terns and |icensing conditions and, thus, they were not
entitled to any relief. The wit petitioners before the H gh Court had not
guesti oned any of the terns and conditions of the licence. In Kerala case
they are not even licensees at all. They are manufacturers of potable
liquor, licences wherefor had been granted by other States. The State of
Keral a has not parted any privilege in their favour. Even otherw se when
the legislative conpetence of a State is in question, the sane goes to the
root of the jurisdiction. Once it is found that the State Legislature has
exceeded its jurisdiction in inposing the inpugned |evy, the sanme being a
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fraud on the Constitution cannot be sustained on the procedural doctrine of
est oppel or waiver.

153. For the reasons aforenentioned. Cvil Appeal No. 3017 of 1997 is

di sm ssed and i npugned judgrment rendered by the Punjab and Haryana Hi gh
Court quashing the Notification inpugned before it is upheld. On 23.7.1998
when prayer for grant of interimrelief was being considered, a prayer was
made by Shri Harish N Salve, |earned Senior Counsel, appearing on behalf
of the State of Punjab, to the effect that operation of inpugned judgnent
rendered by the Hi gh Court may be stayed as the State was ready to
undertake before this Court to refund the anmount that would be realized by
way of inport duty together with interest thereon @15% per annumto the
respondents in the event of dismssal of State’s appeal by this Court and
the said prayer having been acceded to, this Court stayed the operation of
the judgnent rendered by the H gh Court upon the aforesaid undertaking. In
view of this, the State of Punjab is hereby directed to refund the anount
that has been realized by it by way of inport duty to the respondents
together with interest thereon @15% per annumfromthe date of its
realization till paynment, which nust be nade within a period of three

nont hs.

154. Civil Appeal Nos. 2696-2697 are allowed and the Notification inpugned
before the Kerala H gh Court is quashed.

155. There shall be no order as to costs.

S.B. Sinha, J.

THE REFERENCE:

156. A three-Judge Bench of this Court has made a reference to the
Constitution Bench for deciding as to whether, having regard to the

deci sions of the Constitution Benches of this Court in State of Bonbay v.
R M D. Chanarbaugwal a [ (1957) SCR 874], Har Shankar and O's. etc. etc. v.
Deputy Excise and Taxation Commi ssioner and Os. and Khoday Distilleries
Ltd and Os. v. State of Karnataka and O's., the principles laid down in
Kal yani Stores v. State of Orissa and Ors. [(1966) 1 SCR 365], wherein
Article 301 of the Constitution of India has been held to be applicable to
trade in liquor, is correct.

PROPCSI TI ONS OF LAW

157. The follow ng, questions inter alia are required to be answered for
deductions of the propositions of |law involved in the matter:

1. Whether the constitutional validity of a statute can be determ ned on
the basis of the interpretation given to the maxim’'res extra comrerciuni?
2. Wiether the freedomto carry on trade or business as envi saged under
Article 301 of the Constitution of India can be held to be inapplicable to
the trade of liquor which is pernmtted by the State itself?

3. If Article 14 of the Constitution of India is applicable in the matter
of grant of contract by the State, in exercise of its power under Article
298 of the Constitution, can it be said that another constitutiona
provision, nanely, Article 301 would not be applicable?

4. \Whether in interpreting a constitutional provision, the Court should
take into consideration international treaties and covenants covering the
subj ect-matter and having regard to the social mlieu?

5. Whet her Kal yani Stores (supra), having been rendered by a Constitution
Bench, is it perm ssible for another coordinate bench to ignore the said
decision relying on or on the basis of subsequent decisions which either
had not discussed the said decision nor overruled the sane?

158. The Punjab and Haryana Hi gh Court applied Kalyani Stores (supra) for
striking down the provisions contained in Sections 16 and 31 of the Punjab
Act, 1932. The Kerala Hi gh Court, however, dismssed the wit petition
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uphol ding the validity of Section 17 of the Kerala Abkari Act, 1902 on the
sol e ground that by reason of the notification inpugned in the wit
petition a regulatory fee was inposed. The Kerala H gh Court, therefore,
had no occasion to deal with the questions involved herein

LEG SLATI VE COVPETENCE:

159. The Acts are pre-constitutional ones but the inpugned amendnents
thereto and/or notifications issued thereunder are post-constitutional

Such | egislative power of the State admttedly nust be traceable to any of
the three Entries, viz., 8, 51 and 66 of List Il of the Seventh Schedul e of
the Constitution of India, which read as under

"8. Intoxicating liquors, that is to say, the production, manufacture,
possessi on, transport, purchase and sale of intoxicating |iquors.

51. Duties of excise on the follow ng goods manufactured or produced in the
State and countervailing duties at the sane or |ower rates on simlar goods
manuf actured or produced elsewhere in India :-

(a) alcoholic liquors for human consunpti on;

(b) opi.um |Indian henp and ot her, narcotic drugs and narcotics; but not

i ncl udi ng nmedicinal “and toil et preparations containing al cohol or any

subst ance included in sub-paragraph (b) of this entry.;

66. Fees in respect of any of the matters in this List, but not including
fees taken in any court.”

160. Laws relating to inposition of duty of excise is within the

| egi sl ative conpetence of the Parlianent in terns of Entry 84, List | of
the Seventh Schedul e of the Constitution of India. One of the exceptions to
the said field is inposition of duty on-alcoholic |iquor for hunman
consunption, which'is exclusively within the legislative conpetence of the
State. The States of Punjab and Keral a exercised its constitutional power
in enacting the said Act, the sources whereof are referable to Entry 8 or
51 of List Il of the Seventh Schedul e of the Constitution of India. The
validity of the inpugned provisions of the said Acts, therefore, revolves
round the question as to whether the sane fulfil constitutiona

requi renents.

161. Entry 8 of List Il does not envisage any control over inport. Entry 51
of List Il enpowers the State to levy countervailing duty at the sane or
| ower rates of excise duty levied on sinilar goods produced in that State.

162. Entry 8 of List Il of the Seventh Schedule of the Constitution of

I ndia uses the expression 'that is to say’ which is descriptive,
enunerative and exhaustive and circunscribes to a great extent the scope of
the said entry [ See Conmi ssioner of Sales Tax, MP. v. Popular Trading
Conpany, Ujjain

163. In Indian Al uninium Conpany Ltd. etc. v. Assistant Comm ssioner of
Conmer ci al Taxes (Appeals) and Anr. etc. [(2001) 2 SCC 201] the expression
"that is to say’ both in original Entry 11 and in the new Entry 67 has been
held to have clearly indicated that the itens nentioned therein were
exhausti ve.

164. It is, therefore, evident that inport of liquor in terms of the

i cences granted under the provisions of a statute cannot be the subject-
matter of regulation within the purview of Entry 8 of List II' of the
Seventh Schedul e of the Constitution of India.

165. Furthernore, on a plain reading of Entry 51 no duty can be inposed on
i mport of liquor over and above the countervailing duty. Ex-facie,
therefore, the inposition of import duty on liquor is unconstitutional

166. For determining the |legislative conpetence reference to Directive
Principles contained in Part 1V of the Constitution of India may be proper
(as was done in Welfare Associati on ARP Maharashtra and O's. v. Ranjit P.
Gohil and Os. reported in 2003 (2) SCALE 288) but not when the
constitutionality of a taxing statute is in question.
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Rl GHT OF STATE TO CARRY ON BUSI NESS:

167. The right of a State to carry on business of liquor as being a part of
its exclusive privilege must be traced to Article 298 of the Constitution
of India. [See Kapila Hi ngorani v. State of Bihar].

168. Wile granting largess or licence in such trade, the State nust
exercise its functions under Article 298 within the paraneters of the
constitutional schene, which would include inposition of such regul ation
and woul d not be violative of Article 301 of the Constitution of India.

RES EXTRA COMMERCI UM

169. In R M D. Chanarbaugwal a (supra), Har Shankar (supra) and Khoday
Distilleries Ltd. (supra), this Court relying on or on the basis of a maxim
"res extra commerciuni observed that trade in liquor is not a fundanmenta
right within the nmeaning of Article 19(1)(g) of the Constitution of India.

170. The Constitution Bench of this Court in those decisions had neither
referred to nor discussed the dictionary or |egal nmeaning of 'res extra
conmer ci um  whi ch means those thi ngs whi ch had been dedicated to the
public, such as public roads, rivers, title of owners etc. The question
therefore, is whether the said maxi mcan be applied in relation to a trade
the field whereof i's covered by |egislative enactnments? Answer to the said
guestion, as woul d appear fromthe discussions nmade herei nafter nust be
rendered in the negative.

171. As a sovereign prior to comng into force of the Constitution of
India, the State may have exclusive privilege to do business in |iquor but
al | post-constitutional statutes and actions taken thereunder nust relate
to a source of power under the Constitution of India. Even if there is no
express provision in the Constitution, principles of constitutionalism
exi st providing that, for the said purpose, the relevant statutes should
al so be | ooked into. A statute is enacted by the State Legislature or the
Parliament having regard to one or the other entry nade in the three lists
contained in the Seventh Schedule of the Constitution. The Punjab Excise
Act and the Keral a Abkari Act al though pre-constitutional Acts, the
subsequent anmendnments which are inpugned in these matters nust, thus, be
referable either to Entry 8 or Entry 51 of List Il of the Seventh Schedul e
of the Constitution of India. Wen a statute governs the trade in a
particul ar commodity, the provisions contained therein would only regul ate
the sanme. The Constitution of India or the State Legislatures do not state
that trade in liquor ipso facto is totally prohibited. States of Punjab and
Keral a have not adopted any policy of prohibition whether in whole or in
part.

172. For inposing total prohibition the State nust fornmulate a policy

deci sion having regard to Article 47 of the Constitution of India,
necessitating i ssuance of a declaration either through |l egislative process
or through executive instructions.

173. For judging the validity of taxing statutes, Part IV of the
Constitution or Article 47 will have no role to play. Recourse to Part |V
or Part |IVA of the Constitution can only be taken as regard interpretation
of a legislative enactnent for giving effect to objects and purport thereof
and not for any other purpose. A statute inposing a |levy or tax nust not
only satisfy the tests of Article 245 of the Constitution but al so other
provi sions of the Constitution.

174. Trade in liquor is regulated by statutes and, thus, if it is carried
out within the paraneters of the regulatory provisions and subject to
observance of the terns and conditions of the licence, it would be |egal
Al rights and obligations flowing fromthe grant of such Iicence being
mut ual woul d be binding on the parties.
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175. If the Constitution or the relevant statutes do not prohibit carrying
out a trade/business, the courts cannot do so by taking recourse to
interpretive process or on the supposed grounds of public norality.

176. \Wereas lottery was | ooked down upon in Chanbarbaugwal a (supra) and
B.R Enterprises etc. v. State of UP and Os. etc. with reference to
scriptures which are thousands years old, the Court did not make a simlar
attenpt in case of Indian Made Foreign Liquor or Inmported Liquor nor

consi dered that sacramental w ne has received statutory protection under
the laws validly enacted. [As for exanpl e see Bonbay Sacranental W ne
Manuf acturing Rul es, 1950 framed under the Bombay Prohibition Act, 1949.
Sacranmental wine refers both to Christian and Hi ndu tenets.]

177. In India Handicrafts Enporiumand Ors. v. Union of India and Os., a
t hree-Judge Bench of this Court had noticed how educati on was held to be
out side the purview of ’'occupation’ within the meaning of Article 19(1)(qg)
of the Constitution of India in Unni Krishnan, JP and Ors. v. State of
Andhra Pradesh but stood overrul ed by an el even-Judge Bench of this Court
in T.MA  Pai Foundation and Os. v. State of Karnataka and O's. follow ng
Sodan Singh and Ors. v. New Del hi Municipal Conmrittee and Ors. The said

vi ew has been reiterated by a Constitution Bench in Islamnmc Acadeny of
Education and Anr. v. State of Karnataka and Ors. [JT 2003 (7) SC 1].

178. In Indian Handi crafts Enporium (supra), this Court pointed out that
judicial vagaries should not be pernmitted to have its play in such matters
stating:

"The Hi gh Court has referred to the decision in P. Ctowey v. Henry
Christensen [(1890) 34 Law. Ed. 620] so as to hold that a citizen has no

i nherent right to deal in intoxicating |iquors. Therein the U S. Suprene
Court was dealing with a federal |aw inposing restrictions on a person
dealing in retail trade in liquor wthout obtaining a due licence
therefore. The | aw was uphel d negativing the contention that the
restriction was unreasonable. It was not held therein that trade of |iquor
is inmpermissible in all situations.

Restriction in trade, therefore, would depend upon the nature of the
article and the |l aw governing the field. By reason of judicial vagaries,
fundanental right under Article 19(1)(g) of the Constitution cannot be
further restricted. (See Krishna Kumar Narula v. The State of Jamu, and
Kashmr and Os. AR 1967 SC 1368).

179. Wth respect, | amof the opinion that constitutionality of a statute
could not deternmined solely relying on or on the basis of the said maxim
wi thout any reference to the limtations contained in the Constitution.
CASE LAWS - Anal ysis of:

(A) Case Laws Were 'Res Extra Conmercium was applied:

180. In Chanarbaugwal a (supra), this Court applied the doctrine of res
extra commerci um having regard to the obnoxi ous nature of trade but in
subsequent decisions the said principle had been extended nechanically to
trade of liquor without tracing the history as to whether Indian Made
Foreign Liquor (IML) or the other expensive liquors inported fromforeign
country would fall in that category. No di scussions have been nmade as to in
which areas and in relation to which stratas of the society consunption of
i quor was | ooked down upon. The fact that at different ages, at least in
respect of liquor in higher echel ons of the society drinks becane a part of
"culture’ was not taken into consideration

181. For the purpose of determ nation of the issue, the Courts were

required to take into consideration, the history, the social perceptions

vi s-\005-vis the state policy and other relevant factors before arriving at a
decision that it is necessarily a "social evil’. Lawis not to be laid down
havi ng regard to the perceptions of a Judge but on prem ses having a solid
foundation therefore, both on facts as well as in |aw
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182. The question is required to be considered in today’'s scenario (which
woul d be discussed a little later), but is suffice it to point out at this
stage that what was frowned upon a few decades back, has received the
acceptance of society today.

183. In R M D. Chanbarbaugwal a (supra), wth highest respect, a wong
approach was adopted hol ding that the Constitution-nakers of India, out to
create a welfare State, could never have intended to raise betting and
ganbling to the status of trade, comerce or intercourse wthout taking
into consideration the fact that there exists legislative entries therefore
and thus the field is covered by Article 245 of the Constitution

184. In Fatehchand H mmatlal and Os. v. State of Maharashtra, this Court
uphel d the validity of the Maharashtra Debt Relief Act, 1976 hol di ng that
every systematic, profit-oriented activity, however, sinister, suppressive
or socially diabolic, cannot, ipso facto, exalt itself into a trade. The
validity of the Act was upheld on the touchstone - of Article 304(b) of the
Constitution of I'ndia. The binding decision of Kalyani Stores (supra),
unfortunatel y was not noticed.

185. I n Bishanmber Dayal Chandra Mhan etc. v. State of U P. and Os. etc.
[AIR 1982 SC 33] an order contained in a teleprinter nmessage inposing the
requi rement for nmaking of an endorsenent by the Deputy Marketing O ficer or
the Senior Marketing Oficer or the physical verification of stocks of
wheat during the course of transit was held to be a restriction on the
freedom of trade, commerce and intercourse within the country, i.e., across
the State or fromone part of the State to another. The sane was held to be
regul atory measures as conpensatory tax was inposed thereby. Such
conpensatory tax, as iis well-settled, is pernissible. (See The State of

H machal Pradesh and O's. v. Yash Pal Garg (Dead) By LRs. and Ors. [2003(3)
Suprenme 759] and Jindal Strips Ltd. and Anr. v. State of Haryana and Os.

[ 2003 (8) SCALE 206])

186. It is, however, relevant to note that it was categorically stated
therein "The regul atory neasures should, however, be such as do not inpede
the freedom of trade, conmerce and intercourse.”

187. The sai d decision does go to show that validity of these regulatory
neasures are required to be considered on the constitutional ‘anvil on its
own force.

188. In State of Tami| Nadu v. Hind Stone etc. [AIR 1981 SC 711] validity
of rule 8C of the Tami| Nadu M nor M neral Concession Rules, 1959 cane to
be questioned. The said rule was made by the State in exercise of its power
conferred upon it under Section 15 of the Mnes and Mnerals (Regul ation
and Devel opnent) Act, 1957. By reason of said rule lease of quarrying in
respect of black granite was proposed to be granted only, in favour of any
corporation wholly owned by the State. Such a power also exists in the
Central Governnent under Section 17A of the 1957 Act. ‘As the said rule had
nothing to do with inter-State trade or comrerce, it was held that the sane
was outside the purview of Article 301 and in any event woul d come wthin
the purview of Article 305.

189. W are not at all concerned with the said question, as therein the
Court was dealing with question of State nonopoly created under a statute.

190. W& may notice that such nmonopoly has al so been held to be pernissible
in terms of the provision of Mdtor Vehicles Act, 1988.

191. In State of Tam| Nadu and Os. v. Sanjeetha Trading Co. and Os., a
conpl ete prohibition was issued on export of certain itens fromthe
concerned States. The question which arose for consideration of the Court
was whet her such a conplete prohibition on export was permssible. It was
hel d:

"The framers of the Constitution neither wanted to ensure the freedom of
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trade and commerce on the pattern of the freedom guaranteed by Section 92
of the Australian Constitution nor they thought it proper that the
different States should have unfettered and unrestricted power while

i mposi ng prohibitions on inter-State trade. In the larger interest of the
nati on, there nmust be free flow of trade, conmerce and intercourse both
inter-State and intra-State but at the sane tine the regional problens
cannot be Ignored altogether. Wenever there is a clash between the

nati onal interest and the interest of the State because of which any crisis
is created, the Union has power of intervention. According to us, the
expression "free trade" cannot be interpreted in an unqualified manner. Any
prohi biti on on novenment of any article fromone State to another has to be
examined with reference to the facts and circunstances of that particul ar
case-whether it anpunts to regulation only, taking into consideration the

| ocal conditions prevailing; the necessity for such prohibition and what
public interest is sought to be served by inposition thereof..."

192. Such prohibition is permssible both under C ause (6) of Article 19
and Article 302 of the Constitution. This decision is again an authority
for the propositionthat even in relation to essential comodities or goods
over which prohibition is required to be inposed in |larger public interest,
t he question nust be tested on the anvil of Articles 19(1)(g) and 301 of
the Constitution of India and not on applying an age ol d nmaxi m

193. Har Shankar (supra) was rendered in a situation where the |icensee
wanted to avoid the rigours of the Iicence. Therein the appellants applied
for and accepted licence to vend foreign liquor. Licence granted to them
was subject to the provisions of the Punjab Excise Act and the Rules framed
t hereunder. Although, the parties entered into a concluded contract, the
appel lant therein filed a wit petition asking for a direction quashing the
auction held on March 23, 1968 and secondly, they asked that the
respondents be restrained fromenforcing the obligations arising under the
terms and conditions of the auction

194. In the aforenmentioned backdrop, the Court distinguished K. K Narula
(supra) stating:

"It was unnecessary in Krishna Kumar Narul a’ s case (supra) to exani ne the
qguestion fromthis broader point of view, as the only contention bearing on
the constitutional validity of the provision inmpugned therein was not
permtted to be raised as it was not argued in the H gh Court. The

di scussion of the question whether a citizen has a fundamental right to do
trade or business in |liquor proceeded in that case, avowedly, froma desire
to clear the confusion arising fromthe "different views" expressed by the
two Judges of High Court. This may explain why the Court restricted its
final conclusion to holding that dealing in |liquor is business and the
citizen has a right to do business in that comodity. The court did not
say, though such an inplication may arise fromits conclusion, 'that the
citizen has a fundamental right to do trade or business in liquor., If we
may repeat, Subba Rao, C J. said

We, therefore, hold that dealing in liquor is business and a citizen has a
right to do business in that comobdity; but the State can nake a | aw

i mposi ng reasonabl e restrictions on the said right,-in public interests.

It is significant that the judgnment in Krishna Kumar Narula s case does not
negate the right of the State to prohibit absolutely all forns of
activities in relation to intoxicants. The wi der right to prohibit

absol utely would include the narrower right to permt dealings in

i ntoxi cants on such terns of general application as the State deens
expedi ent . "

195. It is relevant to note that in Har Shankar (supra) itself, it was
stated.:

"Since rights in regard to intoxicants belong to the State, it is open to
the CGovernnment to part with those rights for a consideration. By Article
298 of the Constitution, the executive power of the State extends to the
carrying on of any trade or business and to the making of contracts for any
pur pose. "
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196. In State of Bihar and Os. v. Harihar Prasad Debuka etc. [AIR 1989 SC
1119] the question was answered again on the anvil of Article 304(b) of the
Constitution of India.

197. Government of Maharashtra and Ors. v. Deokar’s Distillery has no
application in the present case. The question which arose for consideration
therein was as to whether the exercise of power under Section 58A of the
Bonbay Prohi bition Act, 1949 so as to recover the arrears of salaries of
the officers deputed for excise supervision was pernmissible. It was not a
case where an executive action was under challenge on the touchstone of
Articles 19(1)(g) and 301 of the Constitution of India. Such a |egislation

was found to be within the purview of Entry 8, List Il of the Seventh
Schedul e of the Constitution of India stating:
"Under Entry 8 List Il in the Seventh Schedule to the Constitution of India

and thereby under Sections 49 and 143(2)(V) of the Prohibition Act, the
State has the exclusive right/ privilege in respect of potable |iquor and
the State, in our opinion, can charge any reasonabl e expenses or even

consi deration for permtting such activity by grant of licence and that the
respondents-ought to conply with all reasonabl e orders, as undertaken by

t hem whi I 'e obtaining the Licence:"

198. In B. R Enterprises (supra), lottery was not held to be a trade as
there no skill was involved in the gane. It was held that therein there is
only an el enment of 'chance in contrast to trade and comerce where there is
an exchange of goods, production or properties or exchange of any article
either by barter or nmoney. The said principle would not apply herein

199. Even in B.R Enterprises (supra) lotteries were held to be 'goods’ for
the purpose of Article 298 being included inthe expression 'trade and

busi ness’. Despite holding that Articles 301 and 304 of the Constitution of
India were not applicable, it having realised that Section 5 of the
Lotteries Act was wi thout any guidelines read down the provisions thereof
evidently to bring it within the purviewof Articles 14 and 246 of the
Constitution of India.

200. The reasoning in the aforesaid judgment in the case of B. R
Enterprises v. State of UP (supra) - (2 Hon' ble Judges) is contrary to and
in conflict with the earlier decisions in the cases of (i) H ‘Anraj and
Os. v. State of Maharashtra (ii) H Anraj v. State of Tami| Nadu, (iii)
State of Haryana v. Suman Enterprises and Os.

201. The Court noticed that in Krishna Kumar Narula, a Constitution Bench
has held that a right to trade in |iquor was business but comritted a

mani fest error in junping to the conclusion-that it was reversed in Khoday
Distilleries (supra), which was neither in fact done nor coul d be done as
both of the judgnents were rendered by coordinate benches. K K. Narula
(supra) was only sought to be explained in Khoday Distilleries (supra).

202. In Sat Pal and Co. and O's. v. Lt. Governor of Delhi and Ors. the
guesti on which arose for consideration was as to whether the Parlianent’s
power to legislate in respect of Union Territory was plenary and unfettered
by entries in the Lists of the Seventh Schedul e of the Constitution of
India having regard to Entry 97, List | of the Seventh Schedul e of the
Constitution. It was held

"Accordingly, if excise or countervailing duty could be |evied on country
['i quor manufactured or inported into Delhi, albeit other conditions for the
| evy of such duty being fulfilled, Parliament would not | ack conpetence to
| evy the same only because | evy of such duty on alcoholic liquors for human
consunption is within the conpetence of a State. But it nust be confessed
that as country liquor is not manufactured in Delhi, the Parlianent could
not under Entry 51 of the State List |evy either excise or countervailing
duty on it. Merely because Parlianent could not |evy countervailing duty on
country liquor inmported into Del hi because country liquor is not

manuf actured in Delhi, it does not exhaust the power of Parlianent to |evy
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sone other duty on the inport of liquor if it is otherwi se constitutionally
perm ssible."
(Enphasi s suppli ed)

203. Thus, in that case also the Parliamentary conpetence as regard a
| egi sl ati on was consi der ed.

204. The inpugned duty therein, therefore, even in that case was tested on
the anvil of the constitutional provisions.

205. Khoday, Distilleries (supra) is to be read as a whole. It does not say
that no right can be claimed by a trader even after grant of |icence.

Excl usive privilege theory in Khoday Distilleries (supra) if read inits
entirety would lead to the conclusion that the sane had been consi dered
only in a no right situation

206. In Khoday Distilleries (supra) Inter alia validity of rules framed by
various States was in-question. Sawant, J. analyzing several decisions

st at ed:

"The proposition of law | aid down there has to be read in conformity with
the proposition laid down in that respect by the other decisions of this
Court not only to bring comity in the judicial decisions but also to bring
the law in conformty with the provisions of the Constitution. The
fundanental rights conferred by our Constitution are not absolute. Article
19 has to be read as a whole. The fundanental rights enumerated under
Article 19(1) are subject to the restrictions nentioned in Causes (2) to
(6) of the said article. Hence, the correct way to describe the
fundanental, rights under Article 19(1) is to call themqualified
fundanental right’'s.. To explain this position in law, we may take the same
illustration as is given in KK _Narula case. The citizen has undoubtedly a
fundanental right to carry on business in ghee. But he has no fundanenta
right to do business in adulterated ghee. To expound the thene further, a
citizen has no right to trafficking in wonmen or in slaves or in counterfeit
coins or to carry on business of exhibiting and publishing pornographic or
obscene films and literature. The illustrations can be multiplied. This is
so because there are certain activities which are inherently vicious and
perni ci ous and are condemned by all civilised comunities. So al so, there
are goods, articles and services which are obnoxious and injurious to the
health, norals, safety and welfare of the general public. To contend that
nmerely because some activities and trafficking in sone goods 'can be

organi sed as a trade or business, right to carry on trade or business in
the same shoul d be considered a fundanental right is to beg the question
The correct interpretation to be placed on the expression "the right to
practise any profession, or to carry on any occupation, trade or business"
istointerpret it to nmean the right to practiseany profession or to carry
on any occupation, trade or business which can be legitimtely pursued.in a
civilised society being not abhorrent to the generally accepted standards
of its norality. Human perversity knows no Iimts and it is not possible to
enunerate all professions, occupations, trades and busi nesses which may be
obnoxi ous to decency, norals, health, safety and welfare of the society.
This is apart fromthe fact that under our Constitution the inplied
restrictions on the right to practise any profession or to carry on any
occupation, trade or business are made explicit in Causes (2) to (6) of
Article 19 of the Constitution and the State is permtted to make | aw for

i nposing the said restrictions. In the present case, it will be C ause (6)
of Article 19 which places restrictions on the fundanmental right to do

busi ness under Article 19(1)(g). These restrictions and limtations on
fundanental right are inplicit and i nherent even in the fundamental rights
spelt out in the American Constitution, although they are not explicitly
stated as in our Constitution by Causes (2) to (6) of Article 19. "

207. It was further observed:

"Whet her one states as in K. K Narula case that the citizen has a
fundanmental right to do business but subject to the State’'s powers to

i npose valid restrictions under C ause (6) of Article 19 or one takes the
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view that a citizen has no fundanental right to do business but he has only
a qualified fundanental right to do business, the practical consequence is
the sane so long as the former view does not deny the State the power to
conpletely prohibit, trade or business in articles and products |ike |iquor
as a beverage, or such trafficking as in wonmen and slaves. This Court in
K. K. Narula case has not taken such view "

208. Khoday Distilleries (supra), thus, does not suggest that there is no
fundanental right to trade in liquor at all. The Court explaining the
doctrine of 'res-extra commercium observed:

(a) There cannot be a business in crinme;

(b) What is res-extra commerci um woul d be trade or business in |iquor when
it is conpletely prohi bited;

(c) The State can create a nmonopoly to do the business itself or through an
agency in ternms of Article 19(6) or otherw se;

(d) Restrictions and limtations on the trade or business in potable |iquor
can be both under Article 19(6) or otherw se;

(e) When the State permits trade or business in the potable Iiquor with or
without limtation, the citizen has the right to carry on trade or business
subj ect to the linitations, if any, .and the State cannot nmke a

di scri m nation between the citizens who are qualified to carry on the trade
or busi ness.

209. The various rights granted in favour of a citizen under the provisions
of the Constitution nust be considered to be an anal gam of rights. Such
rights are required to be given effect to and when a law is enacted or an
executive instruction is issued prohibiting or regulating such rights, the
condi tions precedent ‘therefore under the relevant Constitutional provisions
i ndi vidual ly and separately are required to be fulfilled. [See R C. Cooper
v. Union of India.

(B) Case Laws where the said Doctrine was not applied

210. In H Anraj v. State of Tami| Nadu (2 Hon'ble Judges) firstly this
Court held (i) lotteries were "goods" in part and could be amenable to |evy
of Sales Tax; and (ii) quashed and struck down the notification of the
State of Tami| Nadu exenpting the |lotteries organized by the State of Tam |
Nadu from | evy of sales tax as violative of Articles 14, 301 and 304 since
by such discrimnation it affected the free flow of trade and comerce. It
was held that the lotteries would be covered under Articles 301 to 304 of
the Constitution of India.

211. Secondly, this Court in the case of H Anaraj v. State of Mharashtra
reported in held that the subject "lotteries organi zed by the Governnent of
India or the Governnent of State" is carved out the subject "betting and
ganbling" in Entry 34 List Il to the 7th Schedul e to the Constitution of
India and placed in Entry 40 List 1 to the 7th Schedul e of the Constitution
of India and as such Parlianent alone can nake law in respect of lotteries
covered by Entry. 40. Thus if the legislative power relating to the
|otteries organized by the Governnent of India or the governnment of State
are especially carved out of the State List to the Union List, then the
power is consciously taken away fromthe States and Parlianment al one wll
have the | egislative power on the subject.

212. The Constitution Bench of this Court divided lotteries into five
categories laying down the law that the State has no power to ban the sale
of lottery tickets.

213. One of us (Dr. AR Lakshmanan, J.) in Maruthi Agencies, Bangal ore v.
The State of Tami| Nadu and Ors. [1997(1) M.J 589] tested the validity of a
statute holding that in the event lotteries are organized by the State,
sal e of tickets thereof cannot be prohibited in other States on the ground
that the sane is ganbling having regard to the relevant entries in List Il
of the Seventh Schedul e of the Constitution of India.

214. Tobacco which is as harnful as liquor had al so not been brought within
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the purview of doctrine of res extra commercium |t had been given the
protection O the Parlianmentary Act, known as Tobacco Act and thus was
taken outside the purview of the State |egislative conpetence. Apart from
Kal yani Stores (supra) and H. Anraj (supra), even in State of Mudhya
Pradesh v. Bhailal Bhai and Ors., this Court has clearly held that Article
301 shall be applicable in relation to tobacco hol ding

"...There can be no doubt, therefore that even though it is the sale in
Madhya Bharat of the inported goods that creates the liability to tax and
not the inmport by itself, the trade and comrerce as between Madhya Bhar at
and other parts of Indiais directly inpeded by this tax..."

(C Somre decisions where this court enforced the rights of a grantee:

215. In State of Bihar and Ors. v. Industrial Corporation Pvt. Ltd. and
O's. reported in 2003 (9) SCALE 169, it was hel d:

"...Revenue being a subject-nmatter of legislation in terns of Entry 8 of
List Il of the Seventh Schedule of the Constitution of India, the recovery
thereof nust be nade in ternms of the provisions of a |egislative Act
enact ed pursuant-thereto arid not by reason of any executive fiat."

216. In I'ndustrial Corporation Pvt. Ltd. (supra), it was further held

"In the present case, what we find is that before creating a demand of

penal duty or penalty, there was no adjudication by any authority as regard
to the breach conmitted by the respondents. W also find that no
opportunity of any kind was offered to the respondents before the demand as
regard the penal duty was pressed agai nst the respondents. The matter was
not even exam ned as to what was the reason for shortfall in the production
of rectified spirit. The Ml asses Act does not provide for inposition of
such penalty in the event of shortfall of spirit. It nust, therefore,
necessary be held that the inposition of the inmpugned penalty being agai nst
the principles of natural justice is illegal and void.

The statutory authorities must act within the four-corners of a statute.
They coul d take recourse to the proceedings for |evy of penalty and the
recovery thereof fromthe respondents only in the event there existed any
agreement or statutory provision therefore. Such a power did not exist in
the Conmi ssi oner of Excise or the superintendents of Excise who had issued
the i nmpugned demand notices."

217. In that case, therefore, it was laid down that the executive
authorities of the State in exercise of their purported regulatory power
cannot hold the people who are legally carrying on their business in |iquor
in ransom They, on the ground of contractual power or otherw se, cannot be
permtted to travel beyond the four-corners of a statute by |evying any
penalty or any other anount which is not contenpl ated thereunder

218. The aforenentioned decision is also an-authority for the proposition
that rule of |aw nust prevail. The country is governed by the rule of |aw
and not by whins and caprice of the executive authorities. The court cannot
be a party to such whinms and caprices.

219. In state of UP. and Os. v. Vam Organic Chenicals Ltd. and Os., this
Court while exanmining the validity of fees |evied on denatured spirit
noticed that the principles laid down in Bihar Distillery were doubted in
Deccan Sugar & Abkari Co. Ltd. v. Conm ssioner of Excise, A P., and
referred to a larger Bench but in its decision dated 13.2.2003 in C. A No.
4355 of 1985 - Deccan Sugar & Abkari Co. Ltd. v. Conm ssioner of Excise,
A.P., although it followed Synthetics and Chenicals (supra) and State of UP
v. Modi Distillery the decision in Bihar Distillery was not expressly
overrul ed. The Bench, thus follow ng Synthetics and Chenicals held that the
| evy of such fee was not justified in terms of Entry 66, List Il of the
Seventh Schedul e of the Constitution of India by striking down the sane. It
was observed

"The question is (to borrow the | anguage in Synthetics) whether in the garb
of regulations a legislation which is in pith and substance, as we | ook
upon the instant legislation, a fee or |evy which has no connection wth
the cost or expenses administering the regul ati on, can, be inposed purely
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as a regulatory neasure. Judged by the pith and substance of the inpugned
| egislation, we are definitely of the opinion that these |evies cannot be
treated as part of regulatory neasures..."

220. Yet again in State of UP and Os. v. Jagjeet Singh and Os. [JT 2003

(8) SC 40] a three-Judge Bench of this Court while interpreting Rule 34 of

U. P. Excise Licenses (Tender-cum Auction) Rules, 1991 vis-\005-vis Para 179 of
the Excise Manual enforced the right of the |liquor vendors as regard

rem ssion of fee in terns thereof. The said decision is, therefore, an
authority for the proposition that the rights contained in the statutory
rul es can be enforced in a given situation. Thus, it cannot said that the

i censees have no enforceable right at all

221. The statute |lays down that the Acts regulating the trade woul d be
lawful, if done in the manner and to the extent provided by the provisions
thereof or any rules, regulations or orders made thereunder

222. As the matter has been discussed by B.N. Agrawal, J. in sonme details,
it is not necessary to notice other judgnents herein
APPLI CATI'ON"OF THE CONSTI TUTI'ONAL PROVI SI ONS:

223. Part 111 of the Constitution of India, in general, and Articles 14 and
19, in particular, not only intend to confer very valuable rights to the
citizens but al so provides for protection fromthe |egislative and
executive vagaries., The legislature as also the executive in terns of the
provi sions of the Constitution of Indianust not only act within the
constitutional parameters but also act reasonably and in public interest. |
may, however, hasten to add that the rights under Articles 14 and 19 are
not absolute. Article 19 provides for reasonable restrictions.

224. What is the neani ng of ’'reasonable restriction’ is the question
Article 19(1)(g) of the Constitution guarantees to all citizens to practice
any profession, or to carry on any occupation, trade or business. C ause
(6) of Article 19 enmpowers the State to make | aws inposing reasonabl e
restrictions on the exercise of the right in the interest of genera

public. Freedomunder Article 19(1)(g), however, can be completely
curtailed in certain circunstances but it would depend upon the nature of
the mi schief which is sought to be renedied. For the aforenentioned purpose
dealing in liquor, trading in dangerous goods as expl osives, trafficking in
women, toutism essential comodities and realisation of tax have been

pl aced in the sane category. [See Har Shankar v. Dy Excise Comer. O
Taxation (supra), Cooverjee B. Bharucha v. Excise Comm ssioner [1954 SCR
873], State of UP v. Synthetics and Chemical Ltd., State of Oissa v.

Hari narayan Jai swal, Synthetic and Chemicals Ltd. v. State of UP [(1930) 1
SCC 109], In the matter of Phool Din, Narender Kumar v: Union of India;

M B. Cotton Association v. Union of India; and Hanif Quareshi Nbohd. v.
State of Bihar [1959 SCR 629].

225. In Union of India and Anr. v. International Trading Co. and Anr.

[ 2003(4) Suprene 114] this Court hel d:

"Reasonabl eness of restriction is to be determined'in an objective nmanner
and fromthe standpoint of interests of the general public and not fromthe
standpoint of the interests of persons upon whomthe restrictions have been
i nposed or upon abstract consideration.”

226. Those, however, who fall in exceptional categories in relation to
carrying on a business, total prohibition would not be regarded as
unreasonable restriction. It is also trite that in such a situation, the
greater the restriction, the nore would be the need of strict scrutiny by
the courts. [See Narendra Kumar and Ors. v. The Union of India and Os. -
1960 (2) SCR 3751.

227. As regard application of strict scrutiny test see al so Saurabh
Choudhary v. Union of India [2003 (9) SCALE 272].
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228. In Municipal Corporation of the Cty of Ahnmedabad and Ors. v. Jan
Mohamred Usmanbhai and Anr., this court held:

"15. Before proceeding to deal with the points urged on behalf of the
appellants it will be appropriate to refer to the well-established
principles in the construction of the constitutional provisions. Wen the
validity of a law placing restriction on the exercise of a fundamenta
right in Article 19(1)(g) is challenged, the onus of proving to the
satisfaction of the court that the restriction is reasonable |ies upon the
State. If the law requires that an act which is inherently dangerous,

noxi ous or injurious to the public interest, health or safety or is likely
to prove a nuisance to the conmunity shall be done under a permt or a
licence of an executive authority, it is not per se unreasonable and no
person may claima licence or a permt to do that act as of right..."

229. It was observed:

"Where, however, power is entrusted to an administrative agency to grant or
withhold a permt or licence in.its uncontrolled discretion the | aw ex
facie infringes the fundanmental right under Article 19(1)(g). Inposition of
restriction on the exercise of a fundanmental right may be in the form of
control or prohibition.

"20. The tests of reasonableness have to be viewed in the context of the

i ssues which faced the legislature. In the construction of such laws and in
judging their validity, courts nust approach the problemfromthe point of
view of furthering the social interest which it is the purpose of the

| egislation to pronbte. They are not in these matters functioning in vacuo
but as part of society which is trying, by the enacted law, to solve its
problenms and furthering the noral and material progress of the community as
a whole..."

230. The matter has also received the attention of a two-Judge Bench of
this Court in B.P. Sharma v. Union of India [2003 [6) SCALE 498] wherein
this Court upon noticing a catena of decisions observed

"...0On consideration of a catena of decisions on the point, this Court, in
a case reported in, MRF. Ltd. v. Inspector, Kerala Government and Os.,
has laid certain tests on the basis of which reasonabl eness of the
restriction inposed on exercise of right guaranteed under Article 19(1)(g)
can be tested. Speaking for the Court, Saghir Ahmad, J. (as he then was),

| ai d such considerations as follows :

"(1) Wil e considering the reasonabl eness of the restrictions, the court has
to keep in nind the Directive Principles of State Policy.

(2) Restrictions nust not be arbitrary or of an excessive nature so as to
go beyond the requirement of the interest of the general public.

(3) In order to judge the reasonabl eness of the restrictions, no abstract
or general pattern or a fixed principle can be |aid down so as to be of

uni versal application and the sane will vary fromcase to case as also with
regard to changi ng conditions, values of human |ife, social philosophy of
the Constitution, prevailing conditions and the surroundi ng circumstances.
(4) A just bal ance has to be struck between the restrictions inposed and
the social control envisaged by Cause (6) of Article 19.

(5) Prevailing social values as also social needs which are intended to be
satisfied by restrictions have to be borne in mnd: (See State of U P. (v.
Kaushal i ya.

(6) There nust be a direct and proximte nexus or a reasonabl e connection
between the restrictions inposed and the object sought to be achieved. If
there is a direct nexus between the restrictions and the object of the Act,
then a strong presunption in favour of the constitutionality of the Act
will naturally arise. (See Kaval appara Akottarathil Kochuni v. State of
Madras and Kerala, O K Ghosh v. E X Joseph."

231. The question has al so been considered in Indian Handicrafts Enporium
(supra) wherein this Court held

"I n Narender Kumar and Ors. v. Union of India and Os., this Court while
interpreting the word "restrictions’ held as foll ows:

"It is reasonable to think that the makers of the Constitution considered
the word "restriction" to be sufficiently wide to save | aws "inconsistent”
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with Article 19(1), or "taking away the rights" conferred by the Article,
provided this inconsistency or taking away was reasonable in the interests
of the different matters nmentioned in the clause. There can be no doubt
therefore that they intended the word "restriction" to include cases of
"prohi bition" also. The contention that a | aw prohibiting the exercise of a
fundanental right is in no case saved, cannot therefore be accepted.” (See
al so State of Maharashtra v. Munbai Upnagar G anpdyog Sang.

232. In Saurabh Chaudhri (supra), V.N. Khare, CJI speaking for the najority
st at ed:

"Constitutional interpretation is a difficult task. Its concept varies from
statute to statute, fact to fact, situation to situation and subject nmatter
to subject natter..."

233. It was observed:

"...The courts shall all along strive hard for maintaining a balance. Wile
interpreting the Constitution, we nust notice the foll owi ng view of Justice
Hol mes expressed in Mssouri v. Holland [252 US 416 (433)]

"When we are dealing with Words that also are a constituent act, |ike the
Constitution of the United States, we nust realise that they have called
into life-a being the development of “which could not have been foreseen
conpletely by the nost gifted of its begetters. It was enough for themto
realise or to hope that they had created an organism it has taken a
century and has cost their successors nuch sweat and bl ood to prove that
they created a nation. The case before us nust be considered in the |ight

of our whol e experience and not nerely in that of what was said a hundred
years ago."

234. 1f by reason of judicial interpretation it is held that those trades
whi ch are obnoxi ous in nature would not fall w thin the purview of Article
19, what was the necessity of extending the neaning of 'reasonable
restrictions’ to prohibition; and in sone cases even with the aid of the
provisions contained in the Directive Principles of State Policy in Part |V
of the Constitution of India?

235. If matters in relation to suchtrades which are said to be obnoxi ous
in nature, no provisions of the Constitution of India were to be nade
appl i cabl e, where was the need of enacting statutes prohibiting themeither
in whole or in part? The Parliament or the State Legislature, it" is trite,
do not nake |egislation in vacuo. The legislations are not enacted in
futility. The legislation are not only to be inplenented, their
constitutionality must also be judged on the touchstone of Part Il and

ot her provisions of the Constitution of India. No short-cut can be adopted
to do away therewth.

236. Concededly restrictions of trade in liquor within the neaning of
Article 19(1)(g) of the Constitution of India canbe extended to

prohi bition. Such prohibition may not be perm ssible in other cases, as
noti ced herei nbefore. The decisions of this Court clearly show that such a
prohi bition can be inposed by laying down a law only in the event that the
trade in relation thereto i s noxi ous ones and not otherw se. The

di stinction nade by this Court in a large nunber of judgnents is to be
applied in proper perspective, insofar as the words trade in liquor wll
carry two different neanings - one in respect of trade whichare noxious or
perni ci ous and the others which are not. If it is held that Article 19 of
the Constitution of India and for that nmatter any other provision of the
Constitution of India including Article 301 will not have any application
in relation to pernicious or obnoxious trade, the State will not be
entitled to issue any prohibitory order in relation thereto. The very fact
that this Court in no uncertain ternms held that the trade in liquor can be
prohi bi ted bei ng noxi ous or pernicious, it inplicitly goes to show that
prohi bition of such a trading activity nust be referable to |egislations
nmade in ternms of Clause (6) of Article 19 of the Constitution of India
which is itself an indication of the fact that there exists a right to
carry on the trade in terns of Article 19(1)(g) of the Constitution of
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I ndia. While nmaking such a legislation the Parliament or the State
Legi sl atures, as the case nay be, inpose prohibition either in whole or in
part or may only provide for regul atory measures.

237. There are decisions of this Court which have held that Article 19(1)
(g) will not apply so long as the trade in liquor is prohibited. The
Constitution Bench of this Court in Khoday Distilleries (supra) clearly

held that a citizen will have no fundanental right to carry on such trade
which is illegal and would |l ead to conm ssion of penal offences. The
| ogi cal corollary of the said decision would be that a citizen will have a

right including a fundanental right to carry on the said trade or business
when the sane would not lead to a penal or crimnal offence or has not
decl ared the sane to be otherw se illegal

REGULATORY POWNER COF THE STATE:

238. In Syntheticsand Chem cals Ltd. (supra), this Court held:

"76. Balsara case (1951 SCR 682) dealt with the question of reasonable
restriction on nedicinal and toilet preparations. In fact, it can safely be
said that it inpliedly and sub-silentio clearly held that nedicinal and
toilet preparations would not fall within the exclusive privilege of the
States. If they did there was no question of striking down of Section 12(c)
and (d) and Section 13(b) of the Bonbay Prohibition Act, 1949 as

unr easonabl e under Article 19(1)(f) of the Constitution because tota

prohi bition of the 'sane woul d be perm ssible. In K K Narula case (K K.
Narula v. State of J & K it was held that there was right to do business
even in potable liquor. It is not necessary to say whether it is good |aw
or not. But this nust be held that the reasoning therein would apply with
greater force to industrial alcohol: "

(Enphasi s Suppl i ed)

239. Thus, even therein although an occasion had arisen, a Seven-Judge
Bench did not expressly over-rule K K= Narula but applied the principles
| aid down therein in case of industrial alcohol

240. |In Ramana Dayaram Shetty v. The International Airport Authority of
India and Os., this Court held:

"...W& fail to see how the plea of contravention of Article 19(1)(g) or
Article 14 can arise in these cases. The Governnent’s power to sell the
exclusive privilege set out in Section 22 was not denied. It was al so not
di sputed that these privileges could be sold by public auction. Public
auctions are held to get the best possible price. Once these aspects are
recogni sed, there appears to be no basis for contending that the owner of
the privileges in question who had offered to sell them cannot decline to
accept the highest bid if he thinks that the price offered is inadequate.
It will be seen fromthese observations that the validity of Clause (6) of
the Order dated January 6, 1971 was upheld by this Court on the ground that
having regard to the object of holding the auction, nanely, to raise
revenue, the Governnment was entitled to reject even the highest bid, if it
thought that the price offered was i nadequate. The Government was bound to
accept the tender of the person who offered the highest anpunt and if the
CGovernment rejected all the bids nade at the auction, it did not involve
any violation of Article 14 or 19(1)(g). This is a self-evident proposition
and we do not see howit can be of any assistance to the respondents.”

241. |In Har Shankar and Ors. v. Dy. Excise and Taxati on Comi ssi oner
(supra), this Court held:

"...The state, under its regulatory powers, has the right to prohibit
absolutely every formof activity in relation to intoxicants - its

manuf acture, storage, export, inport, sale and possession. In all their
mani festations, these rights are vested in the State and i ndeed without
such vesting there can be no effective regulation of various forns of
activities in relation to intoxicants. In Anerican Jurisprudence", Vol une
30 it is stated that while engaging in liquor traffic is not inherently
lawful, nevertheless it is a privilege and not a right, subject to
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governmental control (page 538). This power of control is an incident of
the society’'s right to self-protection and it rests upon the right of the
state to care for the health, norals and welfare of the people. Liquor
traffic is a source of pauperismand crine (pp. 539, 540, 541)."

242. In order to determ ne whether total prohibition would be reasonabl e
the Court has to balance the direct inpact on the fundanental right of the
citizens thereby against the greater public or social interest sought to be
ensured. |nplenmentation of Directive Principles contained in Part IV is
within the expression of restrictions in the interest of the genera

public. (See also Minicipal Corporation of the City of Ahnedabad and Ors.

v. Jan Mohanmed Usnmanbhai. and Anr.)

243. I n Rustom Cavasj ee Cooper and Ors. v. Union of India [AIR 1970 SC
564], the lawis statedin the follow ng termns:

“...If this be the true viewand we think it is, in determ ning the inpact
of State action upon constitutional guarantees which are fundanmental, it
follows that the extent of protection against inpairment of a fundamenta
right is determ ned not by the object of the Legislature nor by the form of
the action, but by its direct operation upon the individuals rights.

We are of the view that the theory that the object and formof the State
action determ ne the extent of protection which the aggrieved party may
claimis not consistent with the constitutional scheme. Each freedom has
di fferent dinensions..."

244. |In certain cases even in relation to the grant of contract in |iquor
Article 14 of the Constitution has been held to be applicable. Once it is
held that a person, in certain situation is entitled to invoke the equality
cl ause contained in Article 14 of the Constitution of India, there is

absol utely no reason as to why Article 301 wi'll not be applicable.

245. A 11-Judge Bench of this Court in T.MA. Pai Foundation (supra),
observed

"The question of whether there is a fundanental right or not cannot be
dependent upon whether it can be nmade the subject-matter of controls."

246. It is relevant to note that two of the Hon' bl e/ Judges were parties to
Kal yani Stores (supra) as also to Krishna Kumar Narul a (supra) which again
being a Constitution Bench judgnent wherein it has been held that a person
has a fundamental right under Article 19(1)(g) to carry on trade or
business in liquor. K K Narula (supra) has not been overrul ed. The sane
holds the field. In that view of the matter, we cannot ignore K K. Narula
(supra).

247. Furthernore, there exists a distinction between a fundanmental right of
a citizen to carry on business in noxious or pernicious trade under Article
19(1)(g) of the Constitution of India and freedomto carry on such trade
through out the country w thout any hindrance or obstruction except in
terns of reasonabl e regul ati ons which may be nade under Article 304(b) of
the Constitution of India.

ARTI CLE 14 - SOVE FACETS OF COUNTRY AND FOREI GN LI QUOR, DI FFERENCE BETVEEN

248. The equality clause contained in Article 14 of the Constitution of
I ndi a recogni zes that reasonable classification is permssible. Article 14
has been held to be applicable at all stages for grant of a contract.

249. It is interesting to note that Rule 39 of the Maharashtra Country
Li quor Rules, 1973 and Rule 17 of the Maharashta Foreign Liquor (Sale on
Cash, Register of Sales etc.) Rules, 1969 prohibits the vendors from
selling foreign liquor or the country |iquor

250. Rule 17 of the Maharashtra Foreign Liquor (Sale on Cash, Register of
Sales etc.) Rules, 1969 prescribes that no vendor is to sell foreign |iquor
to the followi ng class of persons :

\007 A Police Oficer in uniform
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\ 007 A Prohibition and Excise Oficer on duty;
\ 007 A Railway servant on duty;

\ 007 An insane person; or

\ 007 A person who is intoxicated.

251. Rule 39 of the Maharashtra Country Rules, 1973 provides that a retai
Iicense shall not sell country liquor to the follow ng categories of
persons, nanmely :

\ 007 A lunatic insane person

\ 007 Person who is in an intoxicated State;

\ 007 Person known or suspected to be participating in any rioting or

di sturbance of peace; and

\ 007 The Arnmed Forces of ‘the Union, Menber of the Police Force, the
Prohi bition and the Excise Departnent, State Transport and Rail way
Departnment or driver of a notor vehicle, when on duty or in uniform or
bot h.

252. The conparison of these two |ists reveals that the categories of
persons are different for country liquor and foreign liquor. The vendor is
not allowedto sell country liquor to certain categories of persons, who
are not specified thereunder and whereas Rule 17 of 1969 Rul es categories a
different Iist of persons. A vendor can sell foreign liquor to the driver
of a vehicle but is prohibited fromdoing so in respect of country |iquor
Foreign liquor can be sold to a railway servant on duty but not country
l'iquor.

253. I n Cooverjee Bharucha v. Excise Conmi ssioner and Chi ef Conmi ssi oner
Ajmer [AIR 1954 SC 220] and Hari narayan Jai swal. (supra), this Court held
that the State has exclusive right to sell liquor and to sell the said
right. Both rights are, thus, different and distinct.

REGULATI ON OF THE TRADE | N RELATI ON TO FORElI N LI QUOR

254. In State of Bonmbay v. F.N Balsara [AIR 1951 SC 318], this Court held

(i) A provision of law, which provided for permtting certain persons to
drink and prohibited certain others from drinking, wuld not violate
Article 14, provided such classification was reasonable.

(ii) Permtting the use or consunption-of foreign liquor among nmenbers of
the Mlitary and Naval O ficers does not offend Article 14, as the menbers
of such Force could be regarded as a cl ass by thensel ves, and such
classification was reasonabl e.

(iii) Restrictions, which are inposed for securing the objects, which are
enjoined by the Directive Principles of State Policy in the Constitution
may be regarded as reasonable restrictions within the neaning of Clauses
(2) and (6) of Article 19 of the Constitution of India.

(iv) When restrictions inposed by a | aw on the exercise of Fundanenta

Ri ghts are reasonable in respect of certain itens and unreasonable in
respect of certain other itens, the law as a whole will not be void when
the of fending provisions are severable; the provisions of the |aw i nposing
unr easonabl e restrictions al one would be void, and those provisions which
i npose reasonable restrictions will be valid.

(v) Prohibition of possession, consunption, buying or selling of wines by a
law is a reasonable restriction upon the right to "acquire, hold and

di spose of property" conferred by Article 19(1)(f) having regard to the
Directive Principles in Article 47.

255. In Fatehchand (supra), also a distinction was nade between noney-

| endi ng anongst conmercial community as integral to trade which was held to
be trade and a narrow noxi ous category of noney-l|ending where there is no
fl ow of trade, no novenment of conmmerce, no pronotion of intercourse, no
servicing of business, but nerely stagnates rural econony, strangul ates the
borrowi ng comunity and turns malignant in its repercussions.

[ltalics is mne for enphasis]
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256. A simlar distinction was noticed in Synthetics and Chemicals Ltd. v.
State of UP in the follow ng terms:

“...In other words, excise duty and price for privileges were regarded as
one and the same thing. So-called privilege was reserved by the State
nmostly in respect of country liquor and not foreign |iquor which included
denatured spirit."

257. The seven-Judge Bench, therefore, nade a distinction between a country
i quor and a foreign |iquor

ARTI CLE 301:
(A) The Constitutional Assenbly Debates:

258. It is trite that in interpreting constitutional provisions, reference
to constitutional debates is pernissible. [See T.M A Pai Foundation

(supra)]

259. This Article was introduced in its final formby B.R Anbedkar on 8th
Sept enber. 1949. [See Constitutional Assenbly Debates, 8th Septenber, 1949,
Vol . 9, p. 1124] Anbedkar’s esteened view was not to nake interstate
conmerce and trade absolutely free. He contenplated a certain amunt of

| egislative restrictions that could be inposed in '"public interest’. Wile
this view was wi dely supported by T.T. Krishnamachari and All ad
Kuppuswam , it was contested by Pandit Thakur Das Bhargava who advocated
several anendnents to pronote absolute free trade; as well as Dr. P.S
Deshmukh who felt that a policy should be kept very broad, for the
Parliament to fill \in the details at the relevant tine, for the rel evant

pl ace.

260. Realizing the need for sone |evel of State regulation of trade and
conmerce, in the interest of the public, Dr. B.R Anbedkar stated

“...it is not the intention to nmake, trade and conmerce absolutely free,
that is to say, deprive both the Parlianent as well as the States of any
power to depart fromthe fundamental provision that trade and
conmer ce. .. has been nade subject to-certain limtations which may be

i nposed by the Parlianent or ...the Legislatures of 'various states subject
to the fact that the limtation contained in the power of Parlianment to

i nvade the freedom of trade and conmerce is confined to cases arising from
scarcity of goods in any part of the territory of India and in the case of
states, it must be justified on the grounds of public interest...the action
of the states in invading the freedom of trade and comerce in the public
interest is also made subject to the condition that any Bill affecting the
freedom of trade and commerce shall have previous sanction of the
President; otherwise the State would not be in aposition to undertake such
a legislation..."

[ See Constitutional Assenbly Debates,

8th Septenber, 1949, Vol .9, pp. 1124-25]

261. This point of view was supported by T.T. Krishnamachari who in reply
to the strong stand taken by Pandit Bhargava stated that the entire Chapter
provi des the nmaxi mum possi bl e anpbunt of liberty for trade and comerce. It
provi des the maxi mum anmount, of concession that can be given to maintain
consi stency with the future econom c inprovenent of the country. But he
strongly enphasi zed that, "the world has well-high cone to the position
when trade and conmerce cannot run wthout control and sone kind of
direction by the governnent." He realized that the restrictions cannot be
whittled down, if there is to be economnmic progress, when he stated,

"A certain anpunt of freedom of trade and comrerce has to be permtted. No
doubt restrictions by the State have to be prevented so that particul ar

i di osyncrasi es of sone people in power or narrow provincial policies of
certain states should not be allowed to cone into play and effect the
general economy of the country. That | think is anply covered... certain
amount of powers in regard to restriction on trade is necessary and has
been provided for. "
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[ See Constitutional Assenbly Debates, 8th Septenber, 1949, Vol.9, p. 1139]

262. He also believed that the State should be given the right and the
Centre should only interfere if the econonic and fiscal policy of the
Centre is unduly interfered wth.

263. Wiile justifying why a certain level of restrictions were required,
T.T. Krishnamachari drew largely fromthe Australian experience wherein it
was believed that absolute freedom of trade and conmmerce was running
contrary to the purpose of the State and in turn the citizens.

264. However, in sharp contrast to these views, Pandit Thakur Das Bhargava
wanted interstate trade and commerce to be al nbst absolutely free. The only
restrictions to this absolute freedomwould be in energencies. Any other
restrictions would be considered as derogatory to the very concept of
freedom He further wanted the restrictions to be qualified with the term
"reasonable’ so asto enable the judiciary to adjudicate upon the

reasonabl eness of the restrictions in public interest. [See Shiva Rao, B.
Supra, | p.704]

265. Taking a slightly tangential position, Dr. P.S. Deshnukh stated that,
"Trade and commerce are not things which are deci ded once and for all; they
are things that ariseand grow fromday to day there may be circunstances
when the whol e thing may have to be revised." He thus advanced the view
that amendnents be nmade to give Parlianent a conpletely blank cheque and

| et themdeternmine the policy, bearing in mnd the differential |eaves of
advancenent in various states.

266. However, all the anmendments proposed to be inflicted on BR Anbedkar’s
Draft provisions were negatived and the Chapter was passed in its exact
form Thus, the position, as it lies, is to grant the nmaxi mum possible
freedomof interstate trade and comrerce. This is however, subject to a
certain level of legislative restrictions in order to ensure that the
greater economic interests of the country are not hampered, to make
provision for public interest, and to make way in tines of energencies.
However, it was the very obvious intent of the Constitutional Framers to
place only this mninmum/|evel of restrictions on the freedomof trade and
busi ness. Any restriction, not falling within these categories will be bad
inlaw and will run contrary to the intention behind its presence in the
Constitution.

267. External aids such as the Constitution Assenbly Debates are an able
gui de for discerning the neani ng behind a particular provision and in
exactly what light their interpretation should take place. The debates in
the Constitution Assenbly would show how Article 301, on the one hand, is
nore near the Australian Constitution provisions contained in Sections 92
and 99 and different in material particulars fromthe American

Consti tution.

268. Sections 92 and 99 of the Australian Constitution along with Section
297 of the Governnment of India ct, 1935 served as a source for Article301.
These provisions in the Australian Constitution serve to guarantee an

omi bus right of interstate trade and commerce. Being so absolute, they
acted as barriers to many neasures of econom ¢ reform undertaken by the
gover nnent .

269. The Commerce Cl ause in the Anerican Constitution is in sharp contrast.
Referred to as the "dormant’ clause it sinply states that, "the Congress
Shall have power... to regulate comrerce anmpong the several states." [See

U S. Constitution, Article 1, p.8 C ause 3].

270. The interpretation of this anbi guous cl ause has been equally varied.
The courts have held that the 'very silence’ in these words delinits an

i mpl i ed negative against unduly burdensone or discrimnatory state or |oca
interferences with free trade across state lines. [See Tribe, Lawence H.
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"Constitutional Choices", p.34]. This was primarily the view taken in Leisy
v. Hardin [See 135 US 100 at pp 109-110] by Justice Fuller who was in the
majority while striking down an |owa statute prohibiting sale of
intoxicating liquor. He said that, "the Congress’ silence with respect to
an area of interstate comerce-that is, its non-enactnent of any |aw either
regul ating that area or allowing states to do so -indicates its will that
such comrerce shall be free and untramel ed."

271. However, the mnority did not agree. They read into the silence and
i naction precisely the opposite- that Congressional intent that the | aw
shall remain as it had been. [See 135 US at p.160-G ay, J. joined by
Justices Harlan and Brewer].

272. Thus, as stated by Thomas Powel|l Reed in an essay in 1938, "The
congress has the power to keep silent. The Congress can regulate interstate
conmer ce sinply by just not doing anything about it."

273. State laws in conflict with wvalid Congressional enactnents are

i noperative so long as the national |egislation remains unchanged. "If the
Constitution nmakes the comerce power of the Congress an exclusive one over
subj ects for which a single uniformrule is preferable, it must be the
Constitution that prohibits the states from exercising any kind of comrerce
power over that type of conmerce as it prohibits the states formtaxing the
first sale of an inport before bulk is broken." (See Powell, Thomas Reed,
"Vagaries and Varieties in Constitutional Interpretation”, p. 156)

274. The power of the Congress is concurrent with that of the states; the
power of the states is concurrent with that of the Congress. The exercise
of state power, however, is subject to several restrictions. It must not

i mpose regulation in conflict wth regulations of Congress. It nust not,
even in the absence of conflict, inpose regulations if the Congress is
deened to have occupied the field. The states nmay not tax interstate and

foreign coomerce (See Powel |, Thomas Reed, "Vagaries and Varieties in
Constitutional Interpretation”, p. 180). There is no Cool ey |aw governing
state taxation. Marshall, J. in Brown v. Maryland, a case involving state

tax on selling inported goods whol esal e, wherein the tax discrim nated
agai nst selling goods of foreign origin, but Marshall did not base
condemati ons on that ground. He held that the Constitutional ban on state
taxation of inports keeps the state from subjecting themto a general non-
discrimnatory tax, so long as they renain inports. (See Powel |, Thomas
Reed, "Vagaries’ and Varieties in Constitutional Interpretation", p. 181)

275. As regard whether state |laws regul ating commerce coul d be valid, there
was a series of tests evolved. The first was the dichotony evol ved by
Marshal |, J. between 'comrerce’ and 'police’ powers. This evolved primarily
because states had waged destructive wars on each other. A common di agnosi s
was that state governnents had been too responsive to |ocal economc
interests; with the result that interstate econom c conpetition was nore
through political processes than through the market pl ace.

276. So while one set of views asked for conplete state freedomto regulate
(successors of Marshall), others asked for the Central power instead. Soon
evol ved a new dichotomy of 'local’ and ’'national’. This came about in
Cool ey v. Board of Wardens of the Port of Phil adel phia, [See 53 US (12 How)
299 (1851).] which claimed that even though the Pennsylvania statute
concerned mani festly and predictably affected interstate conmerce, the

subj ect being regulated was 'l ocal’ and not ’'national’

277. Later the debate noved fromhere to the test of 'direct’ and
"indirect’ - State regulations affecting interstate conmrerce were struck
down by the Court if the regulatory inmpact upon interstate comrerce was
deened so substantial to be a 'direct’ burden

278. Thus, from an overview of all the above views in the Anerican and
Australian Constitutions one can conclude that the Indian provisions for
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free trade and commerce are nore explicit. Wile the Australian
Constitution failed to expressly define restrictions, the Anerican
Constitution defined the clause in an extrenely anbi guous manner. The

I ndi an Constitution provides for freedom of trade and comrerce, but puts
the mninumrequired restriction in terms of public interest.

279. The upshot of the discussions made herei nbef ore woul d be that whereas
interns of Article 19(6) as also Article 302 of the Constitution of India
inrelation to a trade which is noxious in nature a conplete prohibition
woul d be permissible, the same woul d not nean that while permitting the
trade to go on the State’s action whether |egislative or executive need not
undergo the constitutional tests in terns of Articles 14, 19 or 301 of the
Constitution of India. The argument that the relationship between State and
the licensee is contractual in nature but the same woul d not nean that any
| egislative interference thereupon as a result whereof the contract becones
nore burdensome woul d not be a subject-matter of challenge. There is no

est oppel , agai nst statute. There cannot be any waiver of fundanental right.
(B) Freedom of Trade and Commerce: A very ' brief Trace of Hi story

280. Freedom of trade was the established practice in India during the
reign of the British. There were no existing interprovincial duties or
trade barriers. However, with-the advent of provincial autonony, it was
consi dered necessary to have a statutory basis. Accordingly, Section 297 of
the Government of India Act, 1935 prohibited Provincial governments from

i mposing barriers on trade within the country. They al so could not |evy
tax, cess, toll or other due which discrininated between goods nanufactured
in one locality and simlar goods manufactured el sewhere. [See Shiva Rao,

B. "The Framing of India s Constitution", p.699].

281. This trend of thought prevailed even at the stage of the fram ng of
the Constitution. In the historical backdrop of the formation of an All-
India Union, it was felt that such a Union woul d be neani ngl ess and devoi d
of purpose if trade and commerce throughout India were not free.

282. Thus, froma single glance at the docunents and debates that went into
the framng of the Constitution, one can discern that this strand of
thought was still extrenely prevalent during the drafting of the
Constitution. However, it was net . with a worthy and abl e opponent- one that
war ned of the danger behind the taking such and absol ute view.

(C) Constitutional Intent Behind Article 301:

283. Article 301 of the Constitution of India provides that trade, conmmrerce
and intercourse throughout India shall be free and subject only to the
provisions of Part XIIl of the Constitution. This Article seeks to limt
the legislative powers of the State in nmatters relating to interstate
commer ce, trade and intercourse

284. The object behind Article 301 is to ensure that the econom c unity of
India may not be broken up by internal barriers. [See Atiabari Tea Co. v.
State of Assam - AIR 1961 SC 232] Further, unlike the Fundanental right
provided to citizens only under Article 19(1)(g), Article 301 seeks to
extend its benefits to all individuals.

285. This is the basis of operation of Article 301. The essence of Article
301 is aright of free novenent of trade w thout any barrier whether inter-
State or intra-State. It is also not in dispute that the taxes which have
direct inmpact on the flow of trade and conmerce constitute a violation of
Article 301 unless the legislation is brought within the scope of Article
302, 304 and 305. [See Jindal Strips Ltd. and Os. v. State of Haryana and
Os. - JT 2003 (8) SC 62].

LEVY OF TAXES

286. Inposition of tax is a constitutional function. No tax can be |evied
except in terms of Article 265 of the Constitution of India. It is one
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thing to say that tax levied is constitutionally valid but it is another
thing to say that tax although levied in exercise of its constituent power
by a State Legislature, it need not undergo the test of constitutiona
requirenent at all. The latter proposition, with utnost respect, would be
totally against the letter and spirit of the Constitution of India as also
constitutionalism

287. In Saghir Abroad and Anr. v. State of U P. and Os. [AIR 1954 SC 728],
B. K. Mukherjea, J. speaking for the Constitution Bench noticed that after
the Constitution Amendment Act, 1951 in ternms of Article 19(6) a three-fold
provi sion by way of exception to or limtation upon Cause (1)(g) of the
Article 19 was nmade stating:

“"In the first place it enpowers the State to inpose reasonable restrictions
upon the freedom of trade, business, occupation or profession in the
interests of the general public. In the second place it enpowers the State
to prescribe the professional and technical qualifications necessary for
practising any profession or carrying on any occupation, trade or business.
Thirdly, and this is the result of the Constitution (First) Amendment Act
of 1951 - it enables the State to carry on any trade or business either by
itself or through a corporation owned or controlled by the State to the
exclusion-of private citizens wholly or in part."

288. It was observed:

"As has been held by this Court in the case of Cooverjee v. The Excise
Conmi ssioner, etc. ([1954] S.C.R 873) whether the restrictions are
reasonabl e or not would depend to a |arge extent on the nature of the trade
and the conditions prevalent init."

289. It was categorically held:

"Wth regard to the second point al so we do not think that the |earned
Judges have approached the question fromthe proper stand point. There is
undoubtedly a presunption in favour of the constitutionality of a

| egi sl ati on. But when the enactnent on the face of it is found to violate a
fundanental right guaranteed under Article 19(1)(g) of the Constitution, it
must be held to be invalid unless those who support the |egislation can
bring it within the purview of the exception |laid down in Cause (6) of the
article. If the respondents do not place any materials before the Court to
establish that the legislation cones within the permssible lints of
Clause (6), it is surely not for the appellants to prove negatively that
the | egislation was not reasonabl e and was not conducive to the welfare of
the conmunity. "

290. The Court clearly held that inpost not authorized by law cannot be a
reasonabl e regul ati on.

291. The subm ssion of M. P.N. Mshra and M. |yer could have been
appreciated had the State in terms of Article 47 of the Constitution of
India inposed a total prohibition or even a partial prohibition. The State
of Punjab and Keral a have not only inposed no prohibition, they, not only,
with a view to encourage industrial devel opnment had been encouragi ng
establishment of all types of industries including those producing Indian-
Made Foreign Liquors. India is also inmporting |iquor manufactured in other
countries.

292. It will appear fromthe order dated 31.1.2002 passed by his Court that
on a query made by this Court, M. K K Venugopal for the State of Punjab
categorically stated that the source of power for inposition of the inport
fee was Sections 18, 19, 34, 58 and 59 of the Punjab Excise Act, 1944. Even
before this Court, at that stage, the validity of the said fee was not
referred to the right of exclusive privilege irrespective of the provisions
of the Punjab Excise Act.

293. It is also undisputed that the State of Karala at no stage took such a
stand at all. Despite the said fact, stand had now been taken that the
i mport duty levied on beer is a part of the exclusive privilege.
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294. Revenue is necessary to be raised for devel opnment of the State but the
sanme nmust be done in ternms of the Constitution.

295. For raising revenue, the State itself cannot take a stand which would
be imoral to some of us, besides being unconstitutional

296. A taxing statute is either constitutional or unconstitutional

297. If a statute fails to pass the constitutional test -can it be
permtted to succeed on nmoral or ethical values of some of us?

298. |Is there no distinction between an al cohol for industrial or al coho
for human consunption?

299. Can the State be permitted to make any | egislation even on industria
al cohol ?

300. These are certain questions which are required to be posed and
answer ed.

301. In S.K Pattanai k (Dead) through LRs. v. State of Orissa and Ors. in
whi ch one of us (Hon. CJI) was a nmenber, this Court held:

""Exci se duty" and "Countervailing duty" are well-known concepts and are
attracted in different situations, "Excise duty" is essentially a duty on
manuf acture of goods, and the taxable event is the manufacture of the

exci sabl e goods. "Countervailing duty", on the other hand, is inposed when
excisable articles are inported into the State, in order to counterbal ance
the excise duty, which is |eviable on sinmilar goods if manufactured within
the State. So far as countervailing duty is concerned, the incidence of the
impost is on the inport of the excisable articles, i.e., at the time of
entry into the State."

302. In Aristocrat Agencies, Hyderabad v. Exci se Superintendent, Hyderabad
and Os. [(2001) 1 SCC 496] in which Lahoti, J. was a nenber, this Court
hel d:

“I'n our opinion, the demand of differential ambunt of countervailing duty
fromthe appellant, under the circunstances, was perfectly justified since
denmand was rmade on the basis of the duty as in force on the date of inport
of the consignment into the State. The duty was to be assessed and
collected as in force at the tinme of obtaining the permt."

303. The terns "Excise Duty", "Countervailing Duty", "inport duty" are not
terns of art. They are made part of the interpretation section contained in
the respective Excise Acts.

304. Simlarly, "Licence Fee" and "Fi xed Fee" areal so defined. Each term
must be held to have been used by the Legislature with a view to achieve a
definite purpose. One termshould not be read as supplenment to other. In
that view of the matter, inport duty cannot be held to be a part of
exclusive privilege and, thus, part of a licence fee. If this distinction
is borne in mind the statutory injunction contained iin Article 301 of the
Constitution of India as also Section 33A of the Punjab Excise Act can be
gi ven an econom ¢, purposive and textual neaning. |nport duty which is

| evied under Section 17 of the Kerala Abkari Act and Section 34 of the
Punj ab Excise Act cannot be read to be a part of the Ilicence fee which is
collected at the time of grant of licence that is by way of parting of its
ri ght of exclusive privilege. (See Harinarayan Jai swal (supra) and State of
U P. v. Sheopat Rai, 1994 Supp (1) SCC 8)

PRI NCI PLES GOVERNI NG | NTERPRETATI ON OF CONSTI TUTI ON
305. Constitution being the nost inmportant |egal docunent, presents the

nost trying construction problens. (See Siegan, Bernard H., "Economc
Li berties and the Constitution", p.8) "Interpretation of any docunent, from
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ordinary real estate contracts to the Constitution, is influenced by the
ci rcunst ances, nores, conventions, and prevailing notions of contenporary
society; and clearly, the meanings given to words nay change over the
years. That which was reasonabl e, proper and logical in one century may be
unacceptabl e in another. Many concerns of the yesteryear that pronpted
certain interpretations have now faded and been replaced with new
attitudes. ldeas and feelings about |abour, property, producers’ and
consuners’ interests, the environnent and human rights do not renmain
static. Inventions and di scoveries have occurred that were beyond the
contenpl ati on of those who lived centuries ago. The certainties of one
peri od may appear as nistakes in another. Nonethel ess, the nation retains
its commtnent to a suprene | egal docunent establishing the terns of the
rel ati onshi p between the governor and the governed. (See Siegan, Bernard
H., "Econom c Liberties and the Constitution", p9)

306. Many believe that the Constitution is a flexible and evol ving
docunent, always adaptable to changes in society s conditions and
circunmstances. Othersinsist that judges be strictly bound by its words and
by the historical record of what the franmers of both the original text and
t he amendment s i nt ended.

307. A constitutional provision should always receive a fair, |iberal and
progressive interpretation so that its true objects nmight be pronoted. By
this it can fulfil the aspirations of the people at |arge.

308. To achieve the above goal, the O ganic method of interpretati on which
is now universally accepted, requires us to see the present socia
conditions and interpret the Constitution in a nmanner so as to resolve the
present difficulties. The social conditions existing at the tine when the
Constitution was nade may be very different fromthe present conditions and
hence if we interpret the Constitution fromthe angle of the Constitution
nakers we nay arrive at a conpletely outdated and unrealistic view As
Justice Marshall observed in MCulloch v. Mryland, (1819) 4 \Weat 316
“"this provision is made in a Constitution, intended to endure for ages to
cone, and consequently to be adopted to the various crises of hunman
affairs". So "a Constitutional provision will not be interpreted in the
attitude of a | exicographer, with one eye on the provision and the other on
the | exicon. The neaning of the word or expression‘used in the Constitution
often is coloured by the context in which it occurs, the sinpler and nore
conmon the word or expression, the nore nmeanings and shades of meanings it
has, It is the duty of the Court to determ ne in what particul ar neaning
and particul ar shade of meaning the word or expression was Used by the
Constitution nmakers and in discharging the duty the Court will take into
account the context in which it occurs, the object to serve which in war
used, its collocation, the general congruity with the concept or object it
was intended to articulate and a host of other consideration

309. The interpretative changes in the Constitution nmust not only be
considered fromits plain | anguage for the purport and object it seeks to
achi eve but also having regard to the international treaties and
conventions but also principles of interpretation governing the sane.

310. The necessity of interpretative changes having regard to the changing
scenario has recently been noticed by this Court in its several decisions.

311. In order to determ ne whether total prohibition would be reasonabl e
the Court has to balance the direct inpact on the fundamental right of the
citizens thereby against the greater public or social interest sought to be
ensured. Inplenmentation of Directive Principles contained in Part IV is
within the expression of "restrictions in the interest of the genera
public".

312. In other words, there exists a distinction between a fundanmental right
of a citizen to carry on trade in obnoxious matters under Article 19(1)(9)
of the Constitution of India and freedomto carry on such trade through out
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the country w thout any hindrance or obstruction except in terns of
reasonabl e regul ati ons which may be nade under Part Xl I of the
Constitution of India.

| NTERNATI ONAL TREATI ES AND COVENANTS

313. Wth a viewto interpret the constitutional provision, global changes
and outl ook in trade and comerce woul d be rel evant factors.

314. The inmpugned notifications not only touch inter-state trade, it affect
international trade also. "lInport of liquor" envisages |liquor inported both
fromoutside the State as also outside India. International treaties and
covenants, therefore, would play a significant role.

315. The national policy of globalisation of trade |eading to WO has been
noti ced by a Constitution Bench of this Court in Islamnmc Acadeny of
Educati on (supra) stating :

" ...The right of a minority is a human right, so also the right of

devel opnent. Thus, subject to reasonable restrictions, any unai ded
instituti'oninparting professional courses may although exercise greater
autonony in the matter of managenment and determ nation of the fee
structure, it will have a linmited right so far as the right to admt
students is concerned. T.MA. Pai Foundation says that merit shall be the
criteria. Right, of ‘developnment finds place in WIO and GATT. It takes into
consi deration gl obalisation and opening up of econony. Excellence in

pr of essi onal educati on nust be viewed fromthe economc interest in the
country. In order to conpete with the other devel oped countries, GDP of

I ndi a should be around 15% i nst ead of present rate of 5% This can be

achi eved only by producing students of excellence, which can be achieved
only by encouraging institutions of excellence inmparting professiona
education to those who are neritorious. Gving encouragenent to the
students, having better nerit will, thus, have a direct nexus with the
econoni ¢ and consequently the national interests of ‘the country. The right
of devel opnent fromthe human ri ght point of view rmust be construed
liberally."

316. It was further observed

"Having regard to gl obalisation and opening up of the narket, the State
expects various medical colleges and educational institutions and
universities to nmove in. Under WIO and GATT human devel opnent has taken its
firmroot. A decent life to the persons living inthe society in general is
per cei ved. "

GLOBALI SATI ON

317. G obalisation has brought a radical change in the economnm ¢ and socia

| andscape of the country. Its inpact on Constitution and constitutionalism
is significant. As and when occasion arises the interface between the

gl obal i sati on and constitutionalismwhether fromecononi c perspective or
human rights perspective is required to be seriously gone into. Ofiten the
econom ¢ changes in the country relating to regul ation of markets brought
about conpetition | aw | eading to substantial erosion of administrative |aw
by private | aw are matters which eventually would fall ‘for our decisions.
The Court will have to take a realistic viewin interpretation of
Constitution having regard to the changi ng econom ¢ scenari o.

318. Can we shut our eyes to the fact that except the State of Cujarat, no
other State has inposed a conplete prohibition. In fact, the States are
encouraging liberalization to such an extent that in the near future

al cohol beverages may be allowed to be sold in the small grocery shops. The
executive authorities are contenplating to grant perm ssion to open |iquor
at the Airports. The society has accepted pub culture in the nmetres. A view
inthe mtter, therefore, is required to be taken having regard to the
changi ng scenario on the basis of ground reality and not on the basis of
the centuries’ old maxims.
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Subsi di es and Countervailing Duties:

319. The WIO and GATT, inter alia, provides for subsidies and
countervailing duties.

320. What is a countervailing duty?

321. It is defined as, "a duty inmposed [on inports] to offset the advantage
to foreign producers, derived froma subsidy that their government offers
for the production or export of any article taxed." [See Wbster’'s 3rd New
International Dictionary, 1993]

322. It has al so been defined by Article VI of GATT as, "a special bounty
| evied for the purpose of offsetting any bounty or subsidy bestowed
directly or indirectly, upon the nanufacture, production or export of any
nmer chandi se." [See WO in the New M Il enium 5ed., p.123].

323. What is the rationale behind the inmposition of a countervailing duty?

324. The ‘economic rationale is very doubtful, as the effect of a
countervailing duty is to make the product nore expensive in the inporting
country. However, there has been sone | evel of an explanation provided.
Every tinme a tariff barrieris negotiated and agreed on, WO nenbers have
reasonabl e expectations that they, can profit fromthe conditions of
conpetition established in the market of the menber, binding its tariff and
gai n market share. Moreover, nenbers have 'paid for the binding by

prom sing to open up their market, that is, by binding their own tariffs.
WO nmenbers may not frustrate their prom ses by subsidising their donestic
i ndustry produci ng the product for which a tariff binding, has been
previously offered. If this wereallowed WO nmenbers m ght |ose the

i ncentive to nake concessions-in the future. [See "The World Trade

Organi sation-Law, Practice and Policy" by Mtsuo Matsushita, Thonas J.
Schoenbaum & Petros C. Mavroidis P.279].

325. W need not go into the question-in details as regard the provisions
of subsidies as found placed in GATT. But it may be relevant to note the

i npact of subsidies on international trade. (See Jackson, John J., in "The
Jurisprudence of GATT and WIQ' pp 434-5.)

CHANG NG SCENARI O

326. Soci alismm ght have been a catchword from our history. It may be
present in the Preanble of our Constitution. However, due to the

i beralization policy adopted by the Central Governnment fromthe early
nineties, this viewthat the Indian society is essentially wedded to
socialismis definitely wthering away.

327. Although, the United States is guided by a capitalist philosophy

unli ke the socialist policy laid down in the Indian Constitution, the very
fact that changes in society have to be reflected in the interpretation of
the Constitution, while still preserving the core constitutional intent of
the Constitutional nmakers is a factor to be reckoned wi th. This has never
been nore inmportant than in the age of gl obalization when vast changes are
taking place both at the social and political |evels.

Constitution: How should be interpreted in Present. Day Scenario:

328. Legal history is a good guide for the purpose of appreciating the
| egal devel opment across the world particularly in the field of
i nternational |aw

329. The judiciary cannot cling to age-old notions of any underlying

phi | osophy behind interpretation. It has to nove with the tines. As Wlles
CJ once said, "Wen the nature of things changes, the rules of |aw nust
change too". (See Davies v. Powell (1737) WIlles 46 at 51) This is a truism
in that the legislature and, within limts, the courts should change rul es
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to keep the | aw abreast of change. (See Dias Jurisprudence, 5th Edition
page 147)

330. In Francis Bennion Interpretation of Statutes, Fourth edition at page
771, it is stated:

"Changes in social conditions - Where relevant social conditions have
changed since the date of enactnent, what was then classed as a socia

m schief may not be so regarded today. It is very difficult for the court
to apply an enactnment so as to 'renedy’ what is no | onger regarded as a

m schi ef . The consequence is an interpretation that mnim zes the coercive
ef fect of the enactment and gives great weight to criteria such as the
princi pl e agai nst doubtful penalisation.”

331. Wiile interpreting such a situation, one nust take into consideration
the flexibility in law as has been highlighted by this Court in MV. Al
Quamar v. Tsavliris Salvage (lInternational) Ltd. and Ors. [(2000) 8 SCC
278] wherein it was opined:

"43. The two deci sions noted above in our view deal with the situation
anply after having considered nore or less the entire gamut of judicia
precedent's. Barker, J's judgnent in the New Zeal and case ((1980) 1 - NZLR
104 (NzZSC)) very lucidly sets out that the court has to approach the nodern
problemw th sone amount of flexibility as is now being faced in the nodern
busi ness trend. Flexibilityis the virtue of the | aw courts as Roscoe Pound
puts it. The pedantic approach of the |law courts are no |onger existing by
reason of the global change of outlook in trade and comerce. The
observations of Barker, J. and the findings thereon in the New Zeal and case
((1380) 1 NZLR 104 (NzSC)) with the longish narrations as above, depicts
our inclination to concur with the same, but since issue is slightly
different in the matter under consideration, we, however, |eave the issue
open, though the two decisions as above cannot be doubted in any way

what soever and we feel it expedient to record that there exists sufficient
reasons and justification in the subm ssion of M. Desai as regards the

i nvocation of jurisdiction under Section 44-A of the Code upon reliance on
the two decisions of the New Zeal and and Australian Courts."

332. There cannot be any doubt whatsoever that a | aw which was at one point
of time was constitutional may be rendered unconstitutional because of
passage of tine. (See Kapila H ngorani (supra) and 'John Vallamattom and
Anr. v. Union of India [JT 2003 (6) SC 37]).

333. In Rv. Hughes [[12 BHRC 243 = (2002) UKPC 12], the Privy Counci
observed

"Under the constitution the people of St. Lucia enjoy certain fundanenta
rights and freedons. The supremacy of those constitutional rights and
freedons is secured by Section 120 of the constitution

"This Constitution is the suprene |aw of Saint Lucia and, subject to the
provi si ons--of Section 41 of this Constitution, if any other lawi's
inconsistent with this Constitution, this Constitution shall prevail and
the other law shall, to the extent of the inconsistency, be void."

The constitution controls not only the statute law but 'any law in force /in
St. Lucia, including "any unwitten rule of law (Section 124). Therefore,
unl ess para 10 applies, any law, whether, witten or unwitten, which is

i nconsistent with the constitution is to that extent void.

334. It was further observed

"Since para 10 introduces these exceptions to the rights and protection
whi ch peopl e woul d ot herwi se have under the constitution, it nust be
construed |ike any other derogation fromconstitutional guarantees. In
State v. Petrus [1985] LRC (Const) 699 at 720 in the Court of Appeal of
Bot swana, Aguda JA referred to Corey v Knight (1957) 150 Cal App 2d 671 and
observed that -

"it is another well known principle of construction that exceptions
contained in Constitutions are ordinarily to be given strict and narrow,
rather than broad, constructions."

In case of doubt, para 10 should therefore be given a strict and narrow,
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rather than a broad, construction."”

335. In Project Gabci kovo-Nagymaros (Op. Ind. Weranantry) the
International Court in its judgnent dated 25.9.1997 at page 114, albeit in
the context of ecol ogy observed:

"As this Court observed in the Nam bia case, "an international instrunent
has to be interpreted and applied within the framework of the entire | ega
systemprevailing at the tine of the interpretation" (Legal Consequences
for States of the Continued Presence of South Africa in Nam bia (South West
Africa) notw thstanding Security Council Resolution 276 (1970), Advisory
pinion, 1.C. J. Reports 1971, p. 31, para 53), and these principles are
"not limted to the rules of international - |aw applicable at the tine the
treaty was concl uded. "

336. In People’s Union for Civil Liberties and Anr. v. Union of India and
Anr. it held

"...It is established that fundanmental rights thenselves have no fixed
content, nost of themare enpty vessels into which each generation nust
pour its content inthe light of its experience. The attenpt of the court
shoul d be to expand the reach and anbit of the fundamental rights by
process, of judicial interpretation. The Constitution is required to be
kept young, energetic and alive".

Public Policy:

337. The matter is covered by statutory provisions. The court cannot
interpret on equality, freedom or comrerce clauses of the Constitution in
such a manner so as to take away the rights and obligations created under a
statute on the ground of public norality or otherw se. Wen a statute
permts a trade, norality takes a back seat as ’'legislature’ as contra

di stingui shed from’judiciary  is supposed to be the authority to consider
the norality or otherwi se of certain things prevailing in the society.

338. This Court in Miurlidhar Agarwal and Anr. v. State of U P. and Os.
whil e dealing with the concept of 'public policy’

observed thus: -

"...Public policy does not renmmin static in any given comunity. It may
vary from generation to generation and even in the sanme generation. Public
policy would be al nbst useless if it were to renmain in fixed noulds for al
time.

The difficulty of discovering what public policy is at-any given nmonent
certainly does not absolve the judges fromthe duty of doing so. In
conducting an enquiry, as already stated, Judges are not hide-bound by
precedent. The Judges mnust | ook beyond the narrow field of past precedents,
though this still |eaves open the question, in which direction they nust
cast their gaze. The judges are to base their decision on the opinions of
men of the world, as distinguished from opi nions based on |egal |earning.
In other words, the judges will have to | ook beyond the jurisprudence and
that in so doing, they nust consult not their own personal standards or
predi |l ections but those of the dom nant opinion at the given nonent, or
what has been termed customary norality. The judges nust consider the
soci al consequences of the rule propounded, especially in the |ight of the

factual evidence available as to its probable results. ... The point is
rather this power nust be | odged sonmewhere and under our Constitution and
| aws, It has been |odged in the Judges and if they have to fulfill their

function as Judges, it could hardly be | odged el sewhere.
NEED TO HAVE AN ECONOM C | NTERPRETATI ON

339. The wave of privatization, multinationals influx into society, etc has
lead to a very wide debate on the nerits of such a schene and the judiciary
has a very wide role to play in discerning what the current position of the
econom c trend of the country is, bearing in mnd the Constitutional goals
of our Founding Fathers. Economc factors were by no nmeans absent during
the framng of the Constitution. On the contrary, in several instances
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econom c el enents were of considerable inportance.

340. However, the very nature of the playing field has changed with the
changes taking place in an evolving society. This is true of every society.
Thus, can we still say that the same economic interests that the
Constitutional Framers sought to achieve exist in the sane form even today,
bearing in mnd the changes that have taken place due to the onsl aught of
globalization in the last 2 decades? Al these factors have to borne in
mnd while an interpretation of the Constitution has to take place.

341. Opposition will rise to every conceivabl e change in socio-political-
econom ¢ scenarios. Sone persons are by nature, conservative in their
subconsci ous eval uati on of change. They refuse to acknow edge man's power
to nake his own history and they explicitly reject the notion that observed
institutions of interaction are in thenmselves, products of intended hunan

action. (See Buchanan, Janes A., "Sources of COpposition to Constitutiona
Ref ornf', in MKenzie, R chard B., "Constitutional Econonics", at p.22) Thus
any change proposed to be nade by the | amrakers or the judiciary wll neet

with a certain | evel of opposition, but that does not nmean that age-old
notions are clung to. The inpact of changes in society also has to be
refl ected in the | awraki ng process.

342. In interpretation of the provisions of the Constitution especially
those provisions dealing with the regul ation of econony of the nation mnust
receive such interpretation which fosters economic gromh. The stagnatic
econony of any nation has a bane for the world econony. Keeping this in
view the interpretation, of the Constitution should receive such a
treatnent which would be in tune withthe original intention of the
Constitution makers.

343. The ultimate duty to achieve and maintain integrity of the nation vis-
\005-vis life lies on the Union. It is for this reason though |aw and order is
included in the List Il of the Seventh Schedul e of the Constitution of

I ndia, national security, internal security and policy powers to regul ate
various aspects of social, political and econom c conduct of human bei ngs
vested in the Union Parliament. Further by reason of Article 352, it is the
parlianment which can take over the adm nistration of any state. These are
intended to maintain integrity and push econony forward. A growi ng econony
results in nmore industries and nore jobs. Wen people are enployed the

pur chasi ng power will go up the per capita incone will go up'resulting in
nore paynent for goods. This again requires nore industries. In the l[ong
run, subject to providing congenial atnosphere results in foreign

i nvest ment .

344. The Court having regard to globalisation should take notice of the
futuristic thought in devel oped countries for interpretation of the
Constitution in the ascertai nment of meaning of the rel evant provisions
thereof with reference to everything which is logically relevant.

345. In "An Economic Interpretation of the Constitution of the United
States" by Charles A Beard in Chapter VI the Constitution of the United
States has been read as an economni c document. Referring to Hamlton, it is
stated that free trade over a wi de range woul d be reciprocal and would give
great diversity to comrerce enterprise and will render stagnation |ess
liable for offering nore distant markets when | ocal demands fall off.

346. Lawence. H Tribe in his constitutional treatise ’'American
Constitutional Law , 3rd Edition enphasized upon the debate, at page 822,
as regards court’s new focus on economc activity citing Lopez [514 US at
page 566] acknow edgi ng that the determ nation whether an interstate
activity is comercial or noncomrercial may in sone cases result in |ega
uncertainty. The |earned author states:

"As long as the Court adheres to the principle that a limtless comerce
power is inconsistent with the text and structure of the Constitution and
believes that its role is to strike down | egislation that exceeds the
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conmer ce power (rather than relying on Congress to exercise self-
restraint), it will need to apply sone sort of adm nistrable test to

di stingui sh anong cl asses of activities. It could seek to limit
congressi onal power through a highly sensitive test for neasuring the

exi stence of "substantial effects on comrerce,"” but the interconnectedness
of our society and the fact that every act has "econom c" consequences
conbine to suggest that, with respect to alnobst any activity, one could
nake a strong argunent that its repetition all over the country probably
will substantially affect commerce. If any activity can neet the
substantial effects test, then the only other possibility nay be the one
the court pursued: limting the category of activities that can be
aggregated in the first place - for example, by focusing on "comercial"”
activities as Lopez appears to have done. |If that proved unworkable in
practice, then the Court may find itself unable, after all, to effectuate
any substantive limts on Congress’ comrerce power - unless the Court takes
the truly dramatic step of rejecting entirely the substantial effects test
and the aggregation principle that is its conpanion, as Justice Thonas
urged in his solo concurrence, advocating the overruling of such
foundational landmarks as Wckard v. Filburn, NLRB v. Jones & Laughlin
Steel Cor'p., and Katzenbach v. Md ung."

347. The history of commerce power of the United States vis-\005-vis the
deci sions of the Supreme Court is stated in ' The Oxford Conpanion to the
Supreme Court of the United States’ edited by Kermt L. Hall, 1992 edition
wherei n under the heading ' Cormerce Power Today’ it is stated:

"Commerce Power Today: During the fifty years followi ng the post-New Dea
era Congress expanded national regulation into nmyriad aspects of the
national life, using the Commerce Clause as the constitutional base, al
with the Supreme Court’s approval. One of the npbst significant areas of
nati onal intervention was that of racial discrimnation. In 1964 Congress
enacted a Civil R ghts Act banning racial discrimnation in hotels, notels,
restaurants, theaters, and notion picture houses throughout the country,
now based on the Commerce C ause rather than the Fourteenth Amendment. In
Heart of Atlanta Modtel, Inc. v. United States (1964) and Katzenbach v.

McCl ung (1964), the Supreme Court found that racial discrimnation had a
del eterious effect on interstate comerce and was a proper object for
congressi onal attention.

In National League of Cities v. Usery (1976), the Court struck down

| egi sl ati on based on the Commerce Clause for the first tine in forty years
when it held that the m ni mum wage- maxi-mum hour requirenments of the anmended
Fair Labor Standards Act of 1938 coul d not be extended to state and | oca
gover nment enpl oyees. Such requirenments, said the Court, involved a
congressional intrusion into an "attribute of state sovereignty" (p. 845).
Less than a decade |ater the Court overruled the Usery case in Garcia v.
San Antonio Metropolitan transit Authority (1985). Mrshall, Taney and
Waite (1937). R S. Myers, "The Burger Court and the Commerce Clause: An
Eval uation of the Role of State Sovereignty,"' Notre Dane Law Review 60
(1985); 1056-1093."

348. In United States v. Lopez [514 US 549 (1995)] the United States
Supreme Court struck down a statute as beyond the Congress’ Conmerce power
on the ground that the activity regulating was neither a part of nor at a
substantial fact upon interstate comrerce. The deci sion recogni zes a debate
as regard Congress’ comerce power. Conmenting upon Lopez, the |earned

Aut hor St ates:

“I't is by no nmeans certain, of course, that future applications of Lopez
will turn entirely, or even predomi nantly, on decidi ng whether a regul ated
activity is sufficiently "conmercial" to qualify for the "substantia

ef fects" test and the aggregation principle. The Lopez Court did not
expressly hold that only econom c or commercial activities could be

regul ated by Congress whenever they neet these inpact tests. Lopez relied
ultimately on the nore general neta- principle that uphol ding the Gun-Free
School Zones Act as a regulation of activity substantially affecting
conmerce "would require us to conclude that the Constitution’s enunmeration
of powers does not presuppose something not enunmerated... This we are
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unwi I ling to do."

349. The Anmerican decisions are replete with conflicting views taken from
time to time from G bbons v. Ogden [22 US (9Wheat) 1 (1824) to NLRB v.
Jones & Laughlin Steel Corp. [301 US 1 (1937) and Katzenbach v. Md ung
[379 US 294 (1964)] as to whether the Congress should be the sole authority
to control the commerce clause or not. [See ' A Book of Legal Lists’ by
Bernard Schwartz, 'A History of the Suprene Court’ by Bernard Schwartz and
"Anerican Constitutional Law by Lawence H Tribe]

350. In Joseph Lochner v. People of the State of New York [1908 US 937] a
guestion arose as to whether a legislation in limting of enploynent in
bakeries to sixty hours a week and ten hours a day is constitutional. The
| aw was struck down stating:

"It is also urged, pursuing the sane line of argument, that it is to the
interest of the state that its population should be strong and robust, and
therefore any |egislation which my be said to tend to nmake peopl e healthy
must be valid as health | aws, enacted under the police power. If this be a
valid argunment and a justification for this kind of legislation, it follows
that the protection of the Federal Constitution fromundue interference
with liberty of person and freedom of contract is visionary, wherever the
law is sought to be justifiedas a valid exercise of the police power.
Scarcely any | aw but mght find shelter under such assunptions, and
conduct, properly so called, as well as contract, would conme under the
restrictive sway of the |legislature.”

351. It was observed

"I't was further urged on the argunent that restricting the hours of |abor
in the case of bakers was valid because it tended to cleanliness on the
part of the workers, as-a nman was nore apt to be cl eanly when not
overworked, and if cleanly then his "output" was also nore likely to be so.
What has al ready been said applies withequal force to this contention. W
do not adnit the reasoning to be sufficient to justify the clained right of
such interference. The state in that case would assunme the position of a
supervi sor, or pater famlias, over every act of the individual, and its

ri ght of governmental interference with his hours of |abor, his hours of
exerci se, the character thereof, and the extent to which it shall be
carried would be recogni zed and upheld. In our judgnent it is not possible
in fact to discover the connection between the nunber of hours a baker may
work in the bakery and the healthful quality of the bread nade by the

wor kman. "

352. It was held that the | egislations although claimed to have been made
under the police power or really purported to be for the purpose of
protecting the public health and welfare, in reality are passed through
ot her notives.

353. Justice Holmes in his dissenting view, however, resented the economc
theory governing the majority judgnent.

354. In India even such a debate is necessary having regard to the
provisions contained in Part XlIl of the Constitution of India in terms
whereof the State in relation to certain matters may have a regul atory or
taxi ng power but the same woul d be subject to the comerce cl ause.

PRECEDENT:

355. Doctrine of precedent is a well-accepted principle. Aruling is
general ly considered to be binding on |ower courts and courts having a
smal | er Bench structure.

"A precedent influences future decisions. Every decision is pronounced on a
specific set of past facts and fromthe decision on those facts a rule has
to be extracted and projected into the future. No one can foresee the
precise situation that will arise, so the rule has to be capabl e of
applying to a range of broadly sinilar situations against a background of
changi ng conditions. It has therefore to be in general terns and
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"mal l eabl e’ ... No word has one proper meaning, nor can anyone seek to fix
the neaning of words for others, so the interpretation of the rule renains
fl exi bl e and open-ended. (See Dias Jurisprudence, 5th Edition, page 136)"

356. However, although a decision has neither been reversed nor overrul ed,
it may cease to be 'law ow ng to changed conditions and changed | aw. This
is reflected by the principle 'cessante ratione cessat ipsa |ex'.

"...It is not easy to detect when such situations occur, for as long as the
traditional theory prevails that judges never nmake |law, but only declare
it, two situations need to be carefully distinguished. One is where a case
is rejected as being no | onger |aw on the ground that it is now thought
never to have represented the law, the other is where a case, which is
acknow edged to have been the law at the tine, has ceased to have that
character owing to altered circunstances. (See Dias Jurisprudence, 5th

Edi tion, page 146-147)"

357. It is the latter situation which is often of rel evance. Wth changes
that are bound to occur in an evolving society, the judiciary nmust also
keep abreast of these changes in order that the lawis considered to be
good law." This is extrenely pertinent especially in the current era of

gl obal i zati on when the entire phil osophy of society, on the econonmc front,
i s undergoi ng vast changes.

358. In MA Mirthy v. State of Karnataka and Ors., this Court held:
"...The doctrine of binding precedent helps in pronoting certainty and
consi stency in judicial decisions and enabl es an organi c devel opnent of the
| aw besi des providing assurance to the individual as to the consequences of
transactions form ng part of the daily affairs.”

HAD KALYANI STORES ( SUPRA) BEEN RENDERED PER 1 NCURI UM :

359. Kalyani Stores (supra) is a Constitution Bench judgnent. A
Constitution Bench has unequivocally held that Article 301 of the
Constitution of India shall apply to trade of liquor. Once this Court cones
to the conclusion that doctrine of res extra comercium was not applicabl e,
Kal yani Stores nust be applied in all fours. In any event, the decision of
a Constitution Bench cannot be brushed aside as having been passed ’sub
silentio or on the basis of doctrine of 'per incuriun

360. Judicial discipline envisages that a coordi nate bench follow the

deci sion of earlier coordinate bench. |f a coordinate bench does not agree
with the principles of |aw enunciated by another bench, the matter. may be
referred only to a | arger bench. (See Pradip Chandra Parija v. Pranod
Chandra Patnaik, followed in State of Tripura v. Roop Chand Das and Os.,
But no decision can be arrived at contrary to orinconsistent with the |aw
| ai d down by the coordinate bench. Kalyani Stores (supra) and K K. -Narula
(supra) both have been rendered by the Constitution Benches. The said

deci sions, therefore, cannot be thrown out for any purpose whatsoever; nore
so when both of themif applied collectively lead to a contrary deci sion
proposed by the mpjority.

361. In Halsbury's Laws of England (Fourth Edition) Vol. 26, at pages
297-298, Para 578, it is stated:

" A decision is given per incuriamwhen the court has acted in ignorance of
a previous decision of its own or of a court of coordinate jurisdiction

whi ch covered the case before it, in which case it nust deci de which case
to follow Young v. Bristol Aeroplane Co. Ltd. (1944) 1 KB 718 at 729 (1944)
2 ALT ER 293 at 300. In Hudderfield Police Authority v. Waton (1947) KB 842
(1947) 2 Al ER 193 or when it has acted in ignorance of a House of Lords
decision, in which case it nmust follow that decision; or when the decision
is given in ignorance of the terns of a statute or rule having statutory
force Young v. Bristol Aeroplane Co. Ltd (1944) 1 KB 718 at 729 (1944) 2
Al ER 293 at 300. See also Lancaster Mdttor Col. (London Ltd. v. Bremth
Ltd. (1941) 1 KB 675 For a Divisional Court decision disregarded by that
court as being per incuriam See N cholas v. Penny (1950) 2KB 466, 1950 2
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Al ER 89. A decision should not be treated as given per incuriam however,
sinmply because of a deficiency of parties, Mrvelle Itd. v. Wakeling (1955)
2 B 379 (1955) 1 ALL ER 708 C. or because the court had not the benefit of
the best argunent, Bryers v. Candadi an Pacific Streanpships Itd. (1957) 1
B 134, (1956) 3 Al ER 560 CA Per Singleton LJ, affd Sub nom Candadi an
Pacific Streanpship Ltd. v. Bryers (1958) AC 485, (1957) 3 ALL ER 572. and,
as a general rule, the only cases in which decision should be held to be

gi ven per incuriamare those given in ignorance of some inconsistent
statute or binding authority A and J. Mikclow Ltd. v. I RC (1954) Ch. 615.
(1954) 2 All ER, 508 CA, norelle Ltd. v. Wakeling (1955) 2 B 379, (1955) 1
All ER 708 CA, See also Bonsor v. Misicians Union (1954) Ch. 479 (1954) 1
ALL ER 822 CA, where the per incuriamcontention was rejected and on appea
to the house of |ords al though the House overrul ed the case which bound the
Court of Appeal, the House agreed that court had been bound by it see
(1956) AC 104. (1955) 3-All ER 518 HL. Even if a decision of the Court of
Appeal has nisinterpreted a previous decision of the House of lords, the
Court of Appeal mnust follow its previous decision and | eave the House of
Lords to rectify the mstake. WIllians v. d asbrook Bros Ltd (1947) 2 Al

ER 884 CA’

362. In Dr. Vijay Laxm Sadho v. Jagdish [JT 2001 (1) SC 382] it has been
observed as foll ows:

"As the |l earned Single Judge was not in agreement with the vi ew expressed
in Devilal Case it would have been proper, to maintain judicial discipline,
to refer the matter toa |larger Bench rather than to take a different view
W note it with regret and distress that the said course was not foll owed.
It is well-settled that if a Bench of coordinate jurisdiction whether on
the basis of "different arguments" or otherw se, on a question of law, it
is appropriate that the matter be referred to a |arger Bench for resolution
of the issue rather than to | eave two conflicting judgnents to operate,
creating confusion. It is net proper to sacrifice certainty of |aw.

Judi cial decorum no less than legal propriety forns the basis of judicia
procedure and it nmust be respected at all costs".

363. In State of Bihar v. Kalika Kuer @Kalika Singh and Os. [JT 2003 (4)
SC 489], a Bench of this Court upon-taking a |arge number of decisions into
consi derati on observed

"Looking at the matter, in view of what has been held to nean by per
incuriam we find that such el enent of rendering a decision in ignorance of
any provision of the statute or the judicial authority of binding nature,
is not the reason indicated by the Full Bench in the inmpugned judgment,
whil e saying that decision in the case of Rankrit Singh (supra) was
rendered per incuriam"

364. It was further opined:

"...The earlier judgnent nmay seemto be not correct yet it will have the

bi nding effect on the letter bench of coordinate jurisdiction. Easy course
of saying that earlier decision was rendered per incuriamis not

perm ssible and the matter will have to be resolved only in two ways -
either to followthe earlier decision or refer the matter to a | arger Bench
to examne the issue, in case it is felt that earlier decision is not
correct on nerits."

365. It is also trite that the binding precedents which are authoritative
in nature and are neant to be applied should not be ignored on application
of the doctrine of sub silentio or per incuriumwthout assigning specific
reasons therefore. I, for one, do not as to how Kal yani Stores (supra) and
K. K. Narula (supra) read together can be said to have been passed sub
silentio or rendered per incurium

CONCLUSI ON
366. The propositions of |aw which enmerge fromthe di scussi ons made

her ei nbefore are
(1) The maxim’res extra comercium has no role to play in determning the
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constitutional validity of a statute.

The State, in its discretion having regard to the provisions contained in
Article 47 of the Constitution of India may part with its right of
exclusive privilege but once it does so, the grant being subject to the
terns and conditions of a statute, the comon |aw principle based on the
maxi m’res extra commerciun shall have no application in relation thereto.
(2) Wien the constitutionality of a taxing statute is questioned, the sane
has to be judged on the touchstone of the constitutional provisions
including Article 301 thereof. The freedom guaranteed under Article 301 of
the Constitution of India my not be considered in isolation having regard
to the expression contained therein that such freedomis subject to Part
X1l of the Constitution of India.

(3) The right to carry on'trade in liquor is a fundanmental right within the
nmeani ng of Article 19(1)(g) of the Constitution of India and the State may,
however, |egislate prohibiting such trade either in whole or in part in
terns of Clause (6) of thereof.

(4) Article 14 is applicable inthe matter of grant by the State and, thus,
there i's no reason as to why grantee would not be entitled to invoke the
comer ce cl ause contained in Article 301 of the Constitution of India.

(5) Ininterpreting the constitutional provisions, the court should take
into consideration the inplication of its decision having regard to the
international treaties dealing with countervailing duty, etc.

(6) The decision of Kalyani Stores (supra) being an authoritative
pronouncenent, the same i's binding irrespective of the fact as to whet her
therein the decisions of this Court in Chanmarbaugwal a (supra), Har Shankar
(supra) and Khoday Distilleries (supra) have been referred to or not,
keeping in view the fact that even in"K-K Narula (supra), another
Constitution Bench has held that trade in liquor is a fundanental right.

367. Before parting, | nmay observe that it had been nmy endeavour not to
repeat the reasonings of B.N Agrawal, J. with whom| respectfully agree
and, with utnost respect, | dissent fromthe views of the majority.

368. In view of the najority opinion rendered by Hon’ble Dr. Justice AR
Lakshmanan, on behal f of hinself, Hon' ble the Chief Justice and Hon'ble M.
Justice R C. Lahoti, Civil Appeal No. 3017 of 1997 is allowed and G vi
Appeal Nos. 2696-2697 of 2003 are dism ssed. There shall be no order as to
cases.




