http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 38

CASE NO. :
Appeal (civil) 3017 of 1997
Appeal (civil) 2696-2697 of 2003

PETI TI ONER
State of Punjab and Anr.

RESPONDENT:
M s. Devans Modern Brewari es and Anr

DATE OF JUDGVENT: 20/11/2003

BENCH:
B. N. Agrawal

JUDGVENT:
JUDGMENT

B. N. AGRAWAL, J.

The question involved in this batch of appeals, arising out of an order
of reference made by a three Judge Bench of this Court, is as to whether
Article 301 of the /'Constitution of India (hereinafter referred to as "the
Constitution") will have any application in relation to potable |iquor the
busi ness whereof i's said to be res extra comercium in view of the
deci sions of this Court in Cooverjee B. Bharucha Vs. The Excise
Conmi ssi oner & The Chief Commi ssioner, Ajner, & Os., [(1954) SCR
873]; The State of Bombay Vs. R M D. Chanbarbaugwal a [(1957) SCR
874]; Har Shankar & Ors. Vs. The Deputy Exci se & Taxation
Conmi ssioner & O's., [(1975) 1 SCC 737] and Khoday Distilleries Ltd.

& Os., Vs. State of Karnataka & Ors. [(1995) 1 SCC 574].
These appeal s ari se out of judgenents and orders passed by Punjab

and Haryana H gh Court and Kerala H gh Court. The State of Punjab
i nposed tax on inport of potable |iquor manufactured in other States. The
State of Kerala also inposed a simlar |evy. The 'Punj ab and Haryana Hi gh

Court by its judgnent dated 17.01.1997 passed in Wit Petition (Cvil) No.
5358 of 1996 quashed the notification dated 27.03.1996 inposing |evy of
i mport duty by the State of Punjab in exercise of its powers conferred upon
it under Sections 31, 32 and 58 of the Punjab Excise Act, 1914 (hereinafter
referred to as "the Punjab Act’) on two grounds viz.; (i) the State has no
power to |levy such tax under the Punjab Act and (ii) in view of the
Constitution Bench decision of this Court in Kalyani Stores Vs. The State
of Orissa and others [1966(1) SCR 865], the inmposition of duty is ultra
vires Article 301 of the Constitution

So far as challenge to inposition of inport duty on potable |iquor by
the State of Kerala under Abkari Act, 1077 (hereinafter referred to as "the
Abkari Act") is concerned, the Kerala H gh Court has dismssed the wit
application on grounds, inter alia, that such duty, being regulatory in
nature, is not ultra vires the Abkari Act. The High Court did not enter into
the question of applicability of Article 301 of the Constitution vis-‘-vis
ef fect of inposition of such inport duty on potable Iiquor

M. P.N.Msra, |earned Senior Counsel appearing on behal f of the
appellant - State of Punjab in the Punjab matter having regard to severa
provi sions of the Punjab Act submitted that the H gh Court conmmtted a
mani fest error in holding that the State has no power to inpose such a tax.
As regards applicability of Article 301 of the Constitution, the |earned
counsel contended that as the State has the exclusive privilege to deal in
potable liquor in any manner it likes, it has the conconmitant requisite power
to i nmpose such tax by way of restriction on inport. The |earned counse
further contended that as no trader can claimany fundanental right in
carrying on trade or business in potable |iquor, question of applicability of
Article 301 of the Constitution would not arise. It may not be out of place to
mention that at the stage of reply Dr. A M Singhvi, |earned Senior Counse
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filed witten subm ssions on behalf of the State of Punjab nore or |ess
reiterating the contentions raised by M. P.N. Msra.

M. T.L.V. lyer, the | earned senior counsel appearing on behal f of
State of Kerala subnmitted that it is within the province of the State to
i mpose restrictions on inmport of potable |liquor by inposing inmport duty.
According to |earned counsel such a duty has not been inposed by the State
in exercise of its statutory power conferred upon it in terms of Entry 51, List
Il of the Seventh Schedule to the Constitution but regul atory powers as
envisaged in Entry 8 thereof. 1In other words, M. Ilyer contended that the
i mport duty has been levied not as a neasure of tax but as a part of
regul ation on the trade. The |earned counsel further contended, although
such a stand has not been taken by the State before the H gh Court, but
having regard to the well-settled principle of law as laid down by this Court
and referred to hereinafter, the State can i npose such duty as a price for
parting with its exclusive privilege.
In support of the contentions the |earned senior counsel appearing for
the State of Punjab and that of Kerala relied upon the decisions of this Court
in the cases of Har Shankar (supra), Nashirwar and Qthers Vs. State of
Madhya' Pradesh and Qthers (1975) 1 SCC 29, State of Oissa and
Q hers Vs. Harinarayan Jai swal and Gt hers (1972) 2 SCC 36, State
Bank of Haryana and Ot hersVs. Jage Ramand Qthers (1980) 3 SCC
599, State of Andhra Pradesh Vs. Y. Prabhakara Reddy (1987) 2 SCC
136, State of U.P. and Others Vs. Sheopat Rai and Others 1994 Suppl
(1)SCC 8, State of Haryana and Others Vs. Lal Chand and O hers
(1984) 3 SCC 634, State of Punjab Vs. Ms. Dial Chand G an Chand and
Conpany (1983) 2 SCC 503, Sol onobn Antony and Others Vs. State of
Kerala and Ot hers (2001) 3 SCC 694, Khoday Distilleries Ltd. and
O hers (supra) and Governnent of Maharashtra and Os. Vs. Ms.
Deokar’s Distillery  JT 2003 (3) SC 86.

M. Mhan Jain, | earned counsel appearing on behalf of the
respondents-licensees of the State of Punjab and M. R Venkataranmani
| earned Seni or Counsel, appearing on behalf of the intervenor, on the other
hand, contended that power to inpose tax by the State of Punjab is
circunscri bed by Sub-section 3 of Section 33A of the Punjab Act. It was
submitted that power to inpose countervailing duty being statutorily
restricted, the State cannot be permitted to achieve the same object indirectly
by taking recourse to 'exclusive privilege theory.

M. Ashok H Desai and M. R F. Narinman, |earned senior counse
appearing on behalf of the licensees - appellants in'the Kerala nmatter raised
the follow ng contentions:

(1) Levy of inport duty having been expressly conferred by the
statute, the State cannot justify such a |l evy on the spaci ous ground
of having exclusive privilege of dealing in potable |liquor

(2) The State of Kerala having specifically raiseda plea that such a
levy was justified by way of a fee and/or as a regulatory neasure
cannot now turn round and contend that the | evy was inposed by

way of a price for parting with the exclusive privilege of the State.
As the State of Kerala has not granted any |licence to the

appel l ants, the question of parting of any privilege in their favour
does not arise. Pointing out to the adnmitted fact ‘that Kerala State
Bever ages Corporation has been granted the nonopoly to deal in

liquor and the appellants and other traders having been selling

liquor to the Corporation, the question of rendition of —any service
by the State of Kerala to the licensees so as to justify inposition of
a fee or regulatory tax therefor does not ari se.

(3) Any fee regulating trade by grant of a licence would anount to
"tax’ within the meaning of clause (28) of Article 366 of the
Constitution. Reliance in this connection has been placed on D.C.
Gouse & Co.etc. Vs. State of Kerala and Anr. etc. [1980(1) SCR

804] and Corporation of Calcutta and Anr., Vs. Liberty

Ci nema [1965(2) SCR 477].

(4) The applicability of the doctrine of "res extra comerciunt and/
or the concept of privilege theory on the part of the State would be
attracted only in a 'no right’ situation. Once a right to trade has
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been conferred by the State, it cannot take unbrage under the
privilege doctrine. Even the State, at the tinme of grant of licence
by way of exclusive privilege, is bound by its own action, which in
a given case, nmay attract the wath of Article 14 of the
Constitution. Reliance in this behalf has been placed on State of
MP.& Os., Vs. Nandlal Jaiswal & O's., [1986(4) SCC 566].

(5) The Constitution Bench of this Court in Krishna Kumar Narul a
Vs. The State of Janmu and Kashmir & Ors.1967(3) SCR 50

having clearly laid dowmn that trade in |iquor would come within

the purview of Article 19(1)(g) of the Constitution, the State can
only inmpose a reasonable restriction in terns of C ause (6) of
Article 19 thereof. In Khoday Distilleries Ltd. (supra), this Court
having clearly held that when a licence is granted, persons
simlarly situated cannot be discrin nated agai nst which woul d
clearly lead to the conclusion that not only a fundanmental right in
terms of Article 14 of the Constitution but also other constitutiona

rights including those contained in Part XlIl of the Constitution
are available inrelation to trade in |iquor
(6) In Kalyani Stores (supra), H Anraj Vs. Governnent of Tam |

Nadu (1986) 1 SCC 414 and State of Madhya Pradesh Vs.

Bhail al Bhai & Ors. 1964(6) SCR 261 this Court having clearly

held that Article 301 of the Constitution would be applicable also
inrelation to obnoxious trade, there is no reason as to why the said
deci sions shall be departed from

(7) Keeping in/view the decisions of this Court in Atiabari Tea
Conpany Limted Vs. The State of Assam & Ors., [1961(1) SCR

809] and The Autonobile Transport (Rajasthan) Ltd. Vs. The

State of Rajasthan and Qthers [1963 (1) SCR 491] the purpose

of Article 301 of Constitution being to maintain economc unity
of the entire country, the State cannot by inposition of a tax

i nfringe upon the provisions contained in Part XII of the
Constitution which is a self-contained part.
(8) The phraseol ogy, used in Article 301 of the Constitution, nanely,

trade, conmerce and intercourse being of w de anplitude, the right
to carry on trade and busi ness as envisaged in Article 19(1)(g) or
Article 298 of the Constitution cannot restrict the scope and anbit
t her eof .
In view of the rival contentions, as noticed hereinbefore, the follow ng
guestions arise for consideration

(i) Whet her the inpugned notifications issued by the State of Punjab
and that of Kerala are illegal being fraud on the Constitution.
(ii) Whet her the inport duty can be said to have been validly inposed

having regard to the doctrine of 'exclusive privilege” of the State to
deal in obnoxious matters?

(iii) Whet her dealing in liquor which is said to be "res extra
conmer ci um woul d nonet hel ess attract Part Xl I1 of the

Constitution?

Re: Question (i)

The inmpugned notifications issued by the State of Punjab and that of
Keral a read as under:
I "CGover nnent of Punjab
Depart nent of Excise and Taxation
NOTI FI CATI ON

The 27th March, 1996
No. GS.R 28/P.A1./14/Ss. 31, 32 and 58/ Amd. (118)/96

In exercise of powers conferred by sections 31, 32
and 33 of the Punjab Excise Act, 1914 (Punjab Act 1 of

1914) and all other powers enabling himin this behalf,
the CGovernor of Punjab is pleased to nake the foll ow ng
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order, without previous publication, further to anend the
Punj ab Excise Fiscal Oders, 1932, nanely: -

ORDERS

1. (1) These orders may be called the Punjab
Exci se Fiscal (Second Anendnent) Orders, 1996.

(2) They shall conme into force on and with
effect fromthe first day of April, 1996.

2. In the Punjab Excise Fiscal Orders, 1932
(hereinafter referred to as the said Orders),in order 1, in
the table, under colum "Rate of duty per proof litre"

(a) initem(1l), against sub item(c) for the figures
"4.00" the figures "3.00" shall be substituted;

and

(b) i'n-item (3) against sub-item (b) for the figures
"3.50" the figures "3.00" shall be substituted.

3. In the said Orders in order 1-B -

(a) for the words "rupees three" the words "rupees
two" shall be substituted; and

(b) for clause (iii) to the proviso, the follow ng

cl ause shall be substituted nanely:-

"(iii) the Indian Made Beer shall be at the rate of thirty-
ei ght paise per bulk litre."

4, In the said orders in order 1-D, for item(iii), the
followi ng itemshall be substituted nanely: -

"(iii) rupees four and sixty paise per bulk litre."

. "S.R O No. 330/96. In exercise of the powers conferred
by sections 6, 7, 17 and 18 of the Abkari Act, 1 of 1077
and in nodification of notification issued under G O (p)
No. 24/94/TD dated 3rd March, 1994 and published as

SR O No. 256/94 in the Kerala Gazette Extraordinary

No. 180 dated 3rd March, 1994, as subsequently

amended, the CGovernnent of Kerala hereby direct that

the inport and export fees, the excise duty and |uxury tax
under the said sections shall be levied on the follow ng
ki nds of liquors manufactured in the State and exported
outside the State under bond in force or manufactured

el sewhere in India and inported into the State by | and,
air, or sea under bond, at the rates nentioned against
each kind of liquor.

The excise duty, inmport fee or luxury tax on |iquor
manuf actured el sewhere in India and inported into the
State by land, air or sea otherw se than under bond shal
be equal to the duty to which such Iiquor nanufactured in
the State are liable under the Act such as inport fee,
exci se duty or luxury tax nanely: -

Ki nd of Liquor
Rat e of

exci se duty
Rat e of




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 5 of 38

| uxury

t ax

Rat e of

i mport fee
Rat e of

export fee

1. Indian Made
Forei gn Liquor
i ncl udi ng beer
except those
consuned by
Def ence Service

(1) When exported

by distilleries/
Forei gn Liquor
(compoundi ng,

Bl endi ng and
(Bottling) Units/
Breweries to other
State and not
reinmported into thi's
State, in cases where
the following terns
and conditions are
sati sfied nanely: -

Rs. 5

(Rupees five

only) per

proof litre in

t he case of

I ndi an Made

For ei gn

Li quor and

Rs. 2

(Rupees two

only) per

bulk litre in

the case of

beer

(i) The export is
under bond to cover
the duty at the rate
of an anount equa

to 200 per cent of
the val ue of Indian
Made Foreign

Li quor and

gal | onage fee at the
rate of Rs. 3 per
bulk litre in the case
of beer.

(ii) No objection
certificate for inport
certificate fromthe
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excise authorities of
the inporting State

i s produced by the
Distilleries/ Foreign
Li quor

( Compoundi ng,

Bl endi ng and
Bottling) Units/
breweri es.

(iii) Excise duty,
[ uxury tax and
export fee paid to
Ker al a Gover nnent
bef ore export.

(iv) The verification
certificate fromthe
Exci se Authorities

of the inporting
State is produced

bef ore the Excise

of ficers in charge of
the Distilleries/
Forei gn Liquor

( Compoundi ng,

Bl endi ng and
Bottling) Units/
Breweries within 42
days of dispatch or
wi thin such further
time as the Excise
Conmi ssi oner may

al l ow for sufficient
cause.

(v) The duty at the
rate of an anount
equal to 200 per cent
of the value of

I ndi an Made

Forei gn Liquor and
gal  onage fee at the
rate of Rs. 3 per
bulk litre in the case
of Beer is paid on al
guantities
unaccounted for;

and

(vi) Export is
through air, rail road
or ship.
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(2) in the case of:-
(a) Indian Made
Foreign |iquor other
than beer inported
(bond or under

bond)

Rs. 5 per
proof litre

(b) Beer inported
(bond or under

bond)
Rs. 2 per
bulk litre

(c) wine inported
(duty paid or under
Bond)

Rs. 2 per
bulk litre

(3) In other cases:
(a) Indian Made
For ei gn Li quor

(excl udi ng beer and
Wi ne)

An equa

anmount to

100 per

cent of its

val ue

(b) Beer

Rs. 3 per
bulk litre

(c) Wne

Rs. 3 per
bulk litre

V. Medicated w ne
and simlar
preparations but not
i ncl udi ng
preparations on
which duty is

| evi abl e under the
Medi ci nal and toil et
preparations (Excise
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Duties) Act, 1955
Rs. 12

(Rupees

twel ve

only) per

proof litre

Published in K G Ex. No. 379 dt. 29.3.1997 as S.R O
No. 210/97

Expl anati on: - Where any liquor is chargeable with duty at
a rate dependi ng on the value of the liquor, such value
shal |l be the valueat which the Kerala State Beverages
(Manuf acturing and Marketing) Corporation Ltd.,
purchases 'such |iquor fromthe suppliers and in case any
such liquor-is not purchased by the Kerala State

Bever ages (Manuf acturi ng and Marketing) Corporation,
such val ue shall be the value fixed by the Conmi ssioner

This notification shall come into force on 1st day of

April, 1996."

Bef ore enbar ki ng upon the questions raised in these appeal s,
rel evant provisions of the Punjab Act nmay be noticed which run thus:-

S.3.(9) "Excise revenue" neans revenue derived or
derivable fromany paynent, duty fee, tax,
confiscation, or fine inposed or ordered under the
provisions of this Act, or of any other law for the
time being in force relating to |iquor or

i nt oxi cating drugs, but does not include a fine

i nposed by a court of |aw

S.3(12). "Inport" (except in the phrase "inport
into India") neans to bring into Punjab and
Haryana ot herwi se than across a customfrontier as
defined by the Central Governnent.

S.16. Inport, export and transport of intoxicants:-
No such intoxicant shall be inported, exported or
transported except -

(a) after paynment of any duty to which it
may be |iable under this Act or execution

of a bond for such paynent, and

(b) in conpliance with such condition as the
State CGovernment may inpose.

S.17. Power of State CGovernment to prohibit
i mport, export and transport of intoxicants:- The
State CGovernnent may by notification:-

(a) prohibit the inmport or export of any

i ntoxicant into or from Punjab, Haryana

or any part thereof; or

(b) prohi bit the transport of any intoxicant.

S. 18. Pass necessary for inport, export and
transport:- Except as otherw se provided by any
rul e made under this Act, no intoxicants exceeding
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such quantity as the State Governnment may
prescribe by notification shall be inported or
transported except under a pass issued under the
provi sion of the next follow ng section

Provided that in the case of duty paid foreign

I i quor such passes shall be di spensed with unless
the State Governnent shall by notification

ot herwi se direct;

Provided further, that no such conditions as may
be determ ned by the Financial Comm ssioner, a
pass granted under the excise lawin force in
another State may be deened to be a pass granted
under this Act.

S.19. Grant of passes for inport, export and
transport:-Passes for the inport, export and
transport ‘of intoxicants nmay be granted by the
Col | ector.

Provi ded that passes for the inmport and export of
such intoxi cant as the Financial Conm ssioner

may fromtime to time determ ne shall be granted
only by the Financial Conm ssioner

S.31. Duty on excisable articles:- An-excise duty
or a countervailing duty as the case may be at such
rate or rates as the State CGovernnent shall direct,
may be inposed either generally or for any
specified |l ocal area, on any excisable article.

(a) i mported, exported or transported in
accordance with the provisions of section

16; or

(b) manuf actured or cultivated under any
licence granted under section 23; (or

(c) manuf actured in any distillery established
or any distillery or brewery licensed under
section 21.

Provi ded as fol |l ows: -

(i) duty shall not to be so inposed on any
article which has been inported into

India and was liable on inportation to

duty under the Indian Tariff Act, 1894, or

the Sea Custons Act, 1878.

Expl anation:- Duty nmay be inposed under this

section at different rates according to the places'to
whi ch any excisable article is to be renoved for
consunption, or according to the varying strength

and quality of such article.

S.32. Manner in which duty may be |evied:-

Subj ect to such rules regulating the tinme, place and
manner as the Financial Conmi ssioner may

prescri bed such duty shall be levied rateably, on
the quantity of exciseable article inported,
exported, transported, collected or nanufactured in
or issued froma distillery brewery or warehouse;

Provi ded that duty may be | evied: -
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(a) on intoxicating drugs by an acreage rated
| evied on the cultivation of the hemp pl ant

or by a rate charged on the quantity

col | ect ed.

(b) On spirit or beer manufactured in any
distillery established or any distillery or
brewery |icensed, under this Act in

accordance with such scale of equivalents

cal cul ated on the quantity of materials used

or by the degree of attenuation of the wash

or wort, as the case may be as the State
Covernment may prescribe

(c) On tari, by a tax on each tree from which the
tari is drawn;

Provi ded further that, where paynment is made upon
i ssue of an exciseable article for sale froma
war ehouse est ablished or |icensed under section
22(a) it shall” be made -

(a) [f the State Governnent by notification
so directs, at the rate of duty which was

in force at the date of inport of that

article; or

(b) In the absence of such direction by the
State Governnent, at the rate of duty

which is in force on that article on the

date when it is issued fromthe

war ehouse.

S.33. Paynent for grant of |eases: - Instead of or in
addition to any duty | eviable under this chapter the
State Government may accept paynent of a sumin

consi deration of the | ease of any right under

section 27.

S.33-A Saving for duties being |levied at
conmmencenent of the Constitution:- (1) Until
provision to the contrary is nmade by Parlianent,
the State Governnment nmay continue to [evy any
duty which it was lawfully levying i medi ately
bef ore the commencenent of the Constitution
under this Chapter as then in force.

(2) The duties to which this section applies are:-

(a) any duty on intoxicants which are not
exci seable articles within the meani ng of

this Act; and

(b) any duty on exciseable article produced
outside India and inported into

Punj ab/ Har yana whet her across a

custonms frontier as defined by the

Central Covernment or not.

(3) Nothing in this section shall authorize the |evy
by the State Government of any duty which as

bet ween goods manuf actured or produced in the

State and simlar goods not so manufactured or
produced discrimnates in favour of the former or
which in the case of goods manufactured or

produced outside the State discrimnates between
goods manufactured or produced in one locality

and simlar goods manufactured or produced in

anot her locality.
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S.34. Fees for terns, conditions and form of, and
duration of licences, permt and passes:-(1l) Every
licence, permt or pass granted under this Act shal

be granted: -

(a) on paynment of such fees, if any.

(b) Subj ect to such restrictions and on such
condi ti ons,

(c) In such form and contai ni ng such
particul ars,

(d) For such period,

as the Financial Commi ssioner nay direct.

(2) Any authority granting-a licence under this Act
may require the licenseeto give such security for
t he observance of the terns of his licence, or to
make such deposit in view of security, as such
authority may think fit.

S.58. Power of State Government to nmake Rul es:

(1)....

(2) in particular and wi thout prejudice to the
generality of the foregoing provision, the State
CGovernment may nake rul es: -

(d) regul ating the inport, export, transport. or
possessi on of any intoxicant or Excise bottle and

the transfer, price or use of any type or description
of such bottle.

(e) regul ating the period and localities for
whi ch and the persons or classes of

persons to whom |l icenses, permts and

passes for the vend by whol esal e or by

retail of any intoxicants nay be granted

and regul ating the nunber of such

i cences which may be granted in any

| ocal area

(f) prescribing the procedure to be followed
and the matters to be ascertai ned before

any licence is granted for the retail vend

for consunption on the prenises.

S.59. Powers of Financial Comm ssioner to nake
rul es: - The Financial Comm ssioner may by
notification nake rules:-

(d) prescribing the scale of fees or the manner
of fixing the fees, payable in respect of any
licence, permt or pass or in respect of the storing
of any intoxicant;

Apart from provisions of the Punjab Act, it would al so be necessary to

noti ce Sections 17 and 18 of the Abkari Act occurring in Chapter V dealing
in "Duties, Taxes and Rentals" applicable in the State of Kerala which read
t hus:

"17. Duty on liquor or intoxicating drugs:- A duty of

excise or luxury tax or both shall, if the Governnent so

direct, be levied on all liquor and intoxicating drugs:

(a) permtted to be inmported under Section 6; or
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(b) permtted to be exported under Section 7; or

(c) permtted under Section 11 to be transported; or

(d) manuf act ured under any |icence granted under

Section 12; or

(e) manuf actured at any distillery, brewery, wnery

or other manufactory established under Section

14; or

(f) issued froma distillery, brewery, w nery or
ot her manufactory or warehouse |icensed or
establ i shed under Section 12 or Section 14; or

(9) sold in any part of the State;

Provi ded that no duty or gall onage fee or vend fee or

ot her taxes shall be |evied under this Act on rectified
spirit including absol ute al cohol which is not intended to
be used for the nmanufacture of potable |iquor nmeant for
human consunpti on.

Expl anati on: - “For the purpose of this section and Section
18, the expression "duty of excise", with reference to
liquor or-intoxicating drugs, include countervailing duty
on such goods manufactured or produced el sewhere in

I ndia and brought into the State.

18. How duty may be inposed:- (1) Such duty of excise
may be | evied:

(a) in the case of spirits or beer, either on the
quantity produced in or passed out of a

distillery, brewery or warehouselicensed or
establ i shed under Section 12 or Section 14 as

the case may be or in accordance with such

scal e of equivalents, calculated on the quantity

of materials used or by the degree of

attenuation of the wash or wort or on the val ue

of the liquor as the case may be, as the

Government may prescribe

(b) in the case of intoxicating drugs on the quantity
produced or manufactured or issued froma
war ehouse |icensed or established under

Section 14;
(c) XXX
(d) XXX
(e) in the case of toddy, or spirits manufactured

fromtoddy, in the formof a tax on each tree
fromwhich toddy is drawn, to be paid in such
i nstal ments and for such period as the
CGovernment may direct; or

(f) by inmport, export or transport duties assessed .in
such manner as the Government may direct; or

XXX
(2) The luxury tax on liquor or intoxicating drugs shal
be | evied: -

(i) in the case of any liquor in the formof a fee for

licence for the sale of the liquor and in the form
of a gallonage fee or vending fee, or in any one
of such forms; and;
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(ii) in the case of an intoxicating drug, in the form
of a fee for licence for the sale of the
i ntoxi cating drug.

(3) The duty of excise under sub-section (1) and the
[ uxury tax under sub-section (2) shall be levied at such
rates as may be fixed by the Government, fromtine to
time, by notification in the Gazette, not exceeding the
rates specified bel ow -

(1)

Duty of excise

Maxi mum r at es

(i)

Duty of excise on liquors
(I'ndi an" made)

Rs. 200 per proof litre or an
amount equal to 200 per cent
of the value of the |iquor
(i)

Duty of excise on

i ntoxi cating drugs

Rs. 1 per gram or

Rs. 933. 10 per seer

(iii)

Duty of excise in the form
of tax on trees tapped for

t oddy

Rs. 50 per tree per half-year
or part thereof

(2)

Luxury tax:

(a)

VWhen levied in the form

of a fee for licence for sale
of foreign liquor -

(i)

For licence for sale of
foreign liquor in

whol esal e

Rs. 15000 for a year or part
t her eof

(i)

For licence for sale of
foreign liquor in hotels or
restaurants

Rs. 12000 for a year or part
t her eof

(iii)

For licence for sale of
medi cat ed wi nes

Rs. 1000 for a year or part
t her eof

(iv)

For licence for sale of
foreign liquor in non-
proprietory clubs to
menber s
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Rs. 1500 for a year or part
t her eof

(v)

XXX

(b)

When levied in the form

of gall onage fee

Rs. 10 per bulk litre or

Rs. 45.46 per bulk gallon
(c)

VWen levied in the form

of a fee for licence for the
sal e of foreign |iquor
(Forei gn nade)

(i)

I n whol esal e

Rs. 25, 00,000 (Rupees
Twenty Five |l akhs) for a year
or part thereof

(i)

In retai

Rs. 10, 00, 000 (Rupees Ten
| akhs) for a year or part
t her eof

(iii)

In hotels or restaurants
Rs. 25,00, 000 (Rupees
Twenty Five | akhs )for a year
or part thereof

(iv)

In non-proprietory clubs
to its nmenbers

Rs. 10, 00, 000 (Rupees Ten
| akhs) for a year or part
t her eof

(v)

In Seanen’s and Marine
Oficer's clubs to its
nenber s

Rs. 10, 00, 000 (Rupees Ten
| akhs) for a year or part
t her eof

(d)

Wen levied in the form
of gallonage fee

(i)

Forei gn Liquor (Foreign
nmade) ot her than beer and
W ne

Rs. 200 (Rupees Two
hundred) per bulk litre
(i)

For foreign made beer and
W ne

Rs. 25 (Rupees Twenty Five)
per bulk litre

Provi ded that where there is a difference of duty of
excise or luxury tax as between two |icence
peri ods, such difference may be collected in
respect of all stocks of Indian made foreign |iquor
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or intoxicating drugs held by licensees at the close
of the former period.

Not e: The expression ' Foreign Liquor (Foreign
made) means any |iquor produced, manufactured,
or bl ended and conpounded abroad and i nported
into India by land, air or sea.

Expl anation: - Were any liquor is chargeable with
duty at a rate depending on the value of the |iquor
such val ue shall be the value at which the Keral a
St ate Beverages (Manufacturing and Marketing)
Corporation Limted purchases such |iquor from

the suppliers and in case any such liquor is not
purchased by Kerala State Beverages

(Manuf acturing and Marketing) Corporation

limted such value-shall be the value fixed by the
Conmi ssi oner . "

Provision to grant-licence is contained in Chapter VI of the Abkari
Act, Section 24 whereof is as under
"24. Forms and conditions of licenses, etc:-Every license
or permt granted under this Act shall be granted:-

(a) on paynent of such fees, if any;

(b) for such peri od;

(c) subj ect to such restrictions and on such

condi tions; and

(d) shall be in such formand contain particulars -

as the Government may direct either generally,
or in any particular instance in this behalf."

The State of Kerala raised-a contention that the inposition of levy is
referable to Entry 66 of List Il of the Seventh Schedule to the Constitution.
An additional affidavit was filed before the Kerala Hi gh Court wherein it
was averred that such a | evy has heen inposed also by way of a regulatory
fee. No pl ea whatsoever has been raised that such a levy is towards a price
or a part of price for parting with exclusive privilege. The H gh Court
accepted plea of the State that the levy is by way of regulatory fee in
relation whereto doctrine of "quid pro quo’ has no application.

Bef ore the Hi gh Court of Punjab and Haryana alt hough a plea was
rai sed that the inmpost was by way of a price for parting with the exclusive
privilege but in its inmpugned judgnent the H gh Court rejected the sane
having regard to the provisions contained in Section 33A of the Punjab Act.

The Excise Acts referred to hereinbefore seek to regul ate trade and
business in liquor. They have their origin before coming into force of the
Government of India Act, 1935 or the Constitution and, thus, being pre-
constitutional laws, validity thereof and/or any statutory inpost |evied
thereunder woul d be subject to Articles 372 and 305 of 'the Constitution vis-
‘-vis Article 13 thereof. The statutory rights and obligations created by
reason of the aforenentioned Acts, after coning into force of the
Constitution, would, therefore, be subject to the extent saved by the
Constitution itself and, thus, the provisions thereof, the rules mde
t hereunder and actions taken nust conformto the limtations inposed
thereby. The said Acts, therefore, must be construed keeping in view Entries
8 and 51 of List Il of the Seventh Schedule to the Constitution. Before
dealing with the nmatter further, it may be noticed that in the instant case | am
not concerned with validity or the interpretation of a pre-constitutional |aw
but a post-constitutional one. The inpugned |evy, therefore, nust be
justified having regard to the relevant entries made in List Il of the Seventh
Schedul e to the Constitution. Section 6 of the Abkari Act pernits inport of
liquor on paynent of duties, taxes, fees and such other suns as are due to the
CGovernment and Section 7 thereof provides for export. Section 17 provides
for levy of a duty of excise or luxury tax or both on liquor permitted to be
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i nported under Section 6 thereof. Section 18 deals with the manner in
whi ch such duty should be inposed. Sections 31 and 32 of the Punjab Act
are in pari materia with Section 17 and Section 18 respectively of the Abkari
Act .

A question arises as to what is "excise duty". An excise duty can be
i nposed on manufacturer of goods only in terns of statute made by the
Parlianment. An exception thereto has been made in the case of liquor in
terns whereof the State Legislature has been enpowered to | evy excise duty

by reason of Entries 8 and 51 of List Il of the Seventh Schedule to the
Constitution which read thus:
"Entry 8: Intoxicating liquors, that is to say, the

producti on, manufacture, possession, transport,
purchase and sal e of intoxicating |iquors.

Entry 51. Duties of excise on the foll ow ng goods
manuf actured or produced in the State and
countervailing duties at the sane or |ower rates on
sim | ar goods nmanufactured or produced el sewhere
in India :-

(a) alcoholic liquors for hunan consunption;

(b) opium I'ndian henp and other narcotic drugs
and narcotics; but not including nmedicinal and
toil et preparations containing al cohol or any
subst ance i ncl uded in-sub-paragraph (b) of this
entry."

Legi sl ative conpetence of the State to levy any fee is, therefore,

[imted to | evy of countervailing duty. ~In other words, any |evy on inport
can not exceed the excise duty levied on the manufacturers of the State. The
State, therefore, cannot |levy any duty in addition to the countervailing duty.
The notification refers to excise duty and countervailing duty, which in
terns of Section 3(6-B) of the Punjab Act nean any such excise duty or
countervailing duty as the case may be, as is nentioned in Entry 51 of List II
of the Seventh Schedule to the Constitution. The State, therefore, cannot
I evy any inport fee over and above the excise duty/countervailing duty,
having regard to the said definition. Sections 17 and 18 of the Abkari Act,
which are in pari materia with Sections 31 and 32 of the Punjab Act, are
referable to Entry 51 alone. As Entry 51 puts an enbargo on the State to
nake a | egislation, there cannot be any gai nsayi ng 'that any levy in terns of
Sections 17 and 18 of the Abkari Act woul d be subject thereto.

Can the levy be said to be valid if thereby regulatory licencee fees
have been inposed? The answer to the said question nust be rendered in
the negati ve.

Clause (28) of Article 366 reads as under
"taxation" includes the inposition of any tax or
i mpost, whether general or |ocal or special; and
"tax" shall be construed accordingly;

A regul atory inpost would, thus, come within the purview of the tax.
A fee in terns of the constitutional schemes nmay be either a regul atory
licence fees or a fee in lieu of rendition of service. Wen no service/is
rendered a fee can be justified only by way of licence fees. Such inpost,
however, would be a tax and, thus, would clearly be referable to Entry 51 of
List Il to the Constitution and not Entry 66 thereof. (See Liberty C nenma
(supra), D.C. Gouse & Co. (supra) and Hi ndustan Times & Ors., Vs.

State of U P. and Anr., JT 2002 (9) SC 317).

I ndi sputably, the State while inposing inport duty has exercised its
power under the statute. The inpugned notifications in no uncertain terms
and unequi vocally refer to the source of power therefor. The functions of
the State to inpose a fee or tax in terms of the provisions of the statute is a
| egi slative function. Such |egislative function nust be attributed to the

source of the State’'s power in terms of Entry 51 of List Il to the Constitution
and not ot herw se. If the legislations in question are found to be
unreasonabl e in nature or fraud on the Constitution, would it still be

perm ssible for the State to turn round and contend that such inposts are not
being levied in exercise of its taxation power but attributable to its
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regul atory power? |In other words, can the State turn round and contend that
what it sought to do was not in terns of legislative function but nerely by

way of executive action? Answer to the said question again nust be

rendered in the negative. It is a well-settled principle of law that a thing
whi ch cannot be done directly cannot be done indirectly. (See Priyanka

Overseas Pvt. Ltd. and Another Vs. Union of India and Qthers, 1991

Supp (1) SCC 102). In relation to an administrative act, it is well-settled
that a statutory authority is not pernmitted to support its decision on a ground
d hors the ground stated in the order. (See Conmi ssioner of Police,

Bonbay Vs. Gordhandas Bhanji, AIR 1952 SC 16 and Mbhi nder Si ngh

G Il and another Vs. The Chief Election Conm ssioner, New Del hi and

others, AIR 1978 SC 851). On the sane anal ogy, a legislation which is

found to be fraud on the Constitution, cannot, inter alia, be upheld on any
other ground. Entry 8 of List Il of the Seventh Schedul e to the Constitution
does not permt the State tolevy a fee on inport of liquor. It deals only with
producti on, manufacture, possession, transport, purchase and sal e of
intoxicating liquors and nothing else. Entry 8 of List Il, thus, does not
speak of inmport or export. Its purpose is to regulate and not inpose any
statutory inpost. The State in exercise of its del egated powers cannot do

what woul'd constitutionally be inpermssible.

A-subsidi ary question which arises for consideration is as to whether
the State of Punjab, having regard to Section 33A of the Punjab Act, could
| evy such duty. In Sub-Section (1) of Section 33A provision has been nade
permtting the State to continue to |levy any duty which it had lawfully been
| evying i medi ately before the comencenent of the Constitution. The
said provision is in tune with Article 305 of the Constitution, therefore, the
same calls for a strict construction. Sub-section (3) of Section 33Ais
couched in negative language by reason whereof power of the State to | evy
any duty has been taken away in the event thereby any discrimnation is
made in favour of goods manufactured or produced in the State and simlar
goods manufactured or produced in another locality. Cearly such a
provision is in consonance with Article 304 of the Constitution. |f by reason
of a statute an enbargo has been placed on the State's power to | evy any fee,
it is beyond any cavil of doubt that such a | evy cannot be held to be justified
by reason of an executive action or otherw se.

It istrite that even a termof the contract cannot be in violation of an
express provision contained in a statute. By reason of provisions of the
Abkari Act or the Punjab Act, no power has been conferred upon the State
to inmpose any inmport fee over and above the excise duty/countervailing
duty. It is not disputed that such countervailing duty has been |l evied and the
i censees pay the same. The power to levy fee and the power to grant
licences, pernmits and passes occur in different chapters of the Acts. The
powers under different chapters are required to be exercised for different
purposes. One is legislative in character and the other refers to executive
action. Furthernore, under the Punjab Act- fees for grant of |icences,
permts and passes are required to be paid onthe ternms as the Financia
Conmi ssioner may direct. Having regard to the fact that the Financia
Comm ssioner is the statutory authority in relation thereto, the State cannot
be said to have any jurisdiction thereover, particularly, in the natter of levy
of inport fee which clearly is referable to Chapter V of the Punjab Act ‘and
has nothing to do with grant of |icence occurring in Chapter V.

The matter may be considered from another angle. Having riegard to
Article 265 of the Constitution a tax nust be inposed by a statute. Even
such inpost is inpermssible by any bye-law or rule. (See Bimal Chandra
Banerjee Vs. State of Madhya Pradesh etc., (1970) 2 SCC 467; A
Venkat a Subba Rao Vs. State of Andhra Pradesh, (1965) 2 SCR 577 and
Attorney General Vs. WIits United Dairies (1922) 91 Law Journal, KB
897.

In Synthetics and Chemicals Limted & Os., Vs. State of UP and
O hers (1990) 1 SCC 109 at page 158, a Seven-Judge Bench of this Court
has equated excise duty with the price for privileges. |In the matter of
interpretation of Constitution, the said decision has been referred to with
approval in Wl fare Assocn. A R P., Maharashtra & Anr. Vs. Ranjit P.

Gohil & Os. [JT 2003 (2) SC 335]. In the said seven Judge Bench
deci sion, this Court observed thus:
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"On an analysis of the various Abkari Acts and

Exci se Acts, it appears that various

provi nces/ States reserve to thenselves in their
respective States the right to transfer exclusive or
other privileges only in respect of manufacture and
sal e of al cohol and not in respect of possession and
use. Not all but sonme of the States have provided
such reservation in their favour. The price charged
as a consideration for the grant of exclusive and

ot her privileges was generally regarded as an

exci se duty. In other words, excise duty and price
for privileges were regarded as one and the same
thing. So-called privilege was reserved by the State
nostly in respect of country |liquor and not foreign
i quor which included denatured spirit."

In view of ‘the foregoing discussions, | amof the opinion that the
i mpugned levy cannot be sustai ned.

Re: Questions (ii) and (iii)

What is Res- Extra-Commercium
In Black’s Law Dictionary, Fifth Edition, 'Res’ has been defined as
fol | ows:
"By "res", according to the nodern civilians, is
neant everything that may form an object of
rights, in opposition to "persona," which is
regarded as a subject of rights. "Res™, therefore, in
its general meaning, conprises actions of all Kkinds;
while in its restricted sense it conmprehends every
obj ect of right, except actions."

In Trayner’s Latin Maxinms, Fourth Edition, "Extra Commercium is
stated as "Beyond Conmerce. This is said of things which cannot be bought
or sold, such as public roads, rivers, titles of honour, etc."

In Words and Phrases, Volune 15 A, it has been stated:

"Property once dedicated to public use is "extra
comercia", and inalienable by seizure and sale
under execution agai nst a nunicipal corporation
unless it is nmade affirmatively and clearly to
appear that its use had been abandoned or |ost by
nonuser."

In Bouvier’s Law Dictionary, Volume |, Third Edition, at page 531
it is stated:
"It has been frequently said by the Suprene Court
that comerce includes intercourse, though
usually the termis qualified as "conmercia
intercourse"; G bbons v. QOgden, 9 Wheat. (U.S.) 1,
6 L.Ed 23; US. v. E.C Knight Co., 156 U S. 1, 15
Sup. C. 249, 39 L. Ed. 325; Welton v. Mssouri,
91 U. S. 275, 280, 23 L.Ed. 347; Pensacol a
Tel egraph Co. v. Western Tel egraph Co., 96 U. S
1, 9, 24 L.Ed. 708; Mbile County v. Kinball, 102
U S 691, 702, 26 L.Ed. 238 (where the phrase is
"intercourse and traffic"); Addyston Pipe & Stee
Co. v. U S, 175 U. S 211, 241, 20 Sup. C. 96, 44
L. Ed. 136; Lindsay & P. Co. V. Mullen 176 U. S.
126, 20 Sup. Ct. 325, 44 L.Ed.400; Interstate
Comrerce Commi ssion v. Brinson, 154 U. S. 447,
470, 14 Sup C. 1125, 38 L.Ed. 1047; Lottery
Case, 188 U.S. 321, 346, 23 Sup. C. 321, 47 L.Ed.
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492. The first expression of this was by Marshall
C.J., in Gbbons v. Ogden, 9 Weat (US.) 1, 6

L. Ed. 23; quoted by Fuller, CJ., in US. v. Knight
Co., 156 U.S. 1, 15 Sup. C. 249, 39 L.Ed. 325;

and characterized by Wite, J., as a "lum nous
definition” in Northern Securities Co. v. US., 193
U S 197, 24 Sup. C. 436, 48 L.Ed. 679, to the
effect that comerce is sonething nore than

traffic; "It is intercourse; it describes the
conmer ci al intercourse between nations and parts
of nations in all its branches, and is regul ated by

prescribing rules for carrying on that intercourse.”
This has been practically, if not literally, quoted in
all the cases cited. There is nothing in the
decisions to define or linit so broad a termas

i ntercourse, except the word conmercial, usually
attached to it. As it is hardly likely that the courts
i ntended to say that commerce is intercourse in the
sense in which it is defined "comunication

bet ween persons or places"; Cent. Dict.: it is
probabl e that the word was not intended to be used

to express nore than such intercourse as is

connected with traffic and transportation with

foreign countries or between the States."

Dealing in liquor or for that matter in lottery, tobacco is not prohibited
under the Constitution. On the otherhand, in the constitutional schenes
itself Parlianent or the State Legislature has been conferred power to
regul ate the said trade |ike any other trade. In fact India has entered into
trade agreenents to deal in liquor with other sovereign countries. |India has
entered into International treaties in the matter of foreign investnent in
liquor. Trade in liquor finds place inWrld Trade O ganization (WO and

CGeneral Agreenment on Trade and Tariff (GATT). In terms of the WO and

GATT gui del i nes have been | aid down as regards inport and export of

potable liquor. India, as a signatory to WIO and GATT, is expected to

follow the said guidelines. It is expected to renove all trade barriers subject
to the other provisions contained therein. It is al'so supposed to |levy taxes/
countervailing duties in terns of such international treaties.

No constitutional provision or statute prohibits trade in liquor. Article 47 of

the Constitution enpowers the State to inpose prohibition. ‘Once a
prohibition is inposed by any State in exercise of said powers, indisputably
no person will have any right to deal in potable |iquor

Applicability of Res-extra commerciumis a judge nmade | aw.
Constitution does not provide for it. Even if Entries 8, 51 and 54 of List Il
on the other hand, lead to the conclusion that the State has the legislative
power to make regul atory enactnment in the spheres provided for them the
State indisputably may exercise its right to prohibit dealings in/liquor either
wholly or partially but if it allows trade and business in |liquor by parting
with its exclusive privilege; a presunption will arise unless contrary
intention is shown in the statute or |icence granted therefor that it has not
retained unto itself a right to deal with a part of the trade itself or through its
agency. As has been noticed in the Kerala matter the State has given the
nonopoly to trade in liquor in favour of the Kerala State Beverages
Corporation. Nowhere it is stated either by way of counter-affidavit or
under the statute that the State has reserved unto itself _any right in the matter
relating to carrying on trade or business in potable liquor. As soon as a
licence is granted upon receipt of a fee fixed by it, the State would be
presuned to part with its entire privilege. To say that while exercising its
regul atory power for the purpose of controlling the trade and business in
potable liquor, it has reserved unto itself a part of its exclusive privilege
woul d not be correct unless the sane is explicitly pleaded and proved.

Regul atory nmeasures in the matter of trade and business in potable
i quor have been taken by reason of a statute. Al'l regul ations on the trade,
thus, nmust be governed by the statutes operating in the field and not by way
of executive action. The provisions of the statute or the contracts made
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t hereunder nust scrupul ously be followed by all concerned as they are
bound by the sane. When a legislation referable to Entries 8, 51 and 66 etc.
had occupied the field, the State, in absence of any provision contained in
the statute, cannot turn round and contend that it will exercise its power of
exclusive privilege even though it had granted licence in terms of the statute.
Having regard to the constitutional scheme the power of the State to
undertake trade and business is referable to Article 298 of the Constitution
The duties, functions and responsibilities of a Governnment in a denocracy
are different fromnonarchism Rights and privileges of a nonarch cannot
be equated with an el ected Governnent in a denocratic set-up. |f the power
of the Government in other words to deal in trade or commerce, be it |iquor
or any other commodity, can only be traced to Article 298 of the
Constitution, it goes wi thout saying that the same would be subject to al
constitutional limtations applicable in relation thereto. The State while
exercising its constitutional power under Article 298 of the Constitution
cannot itself be an extra constitutional authority so as to violate the
constitutional provisions. It like any other trader nmust confine itself within
the four corners of the statutes governing the field which are enacted in
terns of one entry or the other made in any of the three lists to the Seventh
Schedul e ‘'of “the Constitution

A State, therefore, may be entitled to either conpletely prohibit a
trade or business in |liquor and create nonopoly either in itself or in any
ot her agency and furthernmore it can for the purpose of selling the licence
adopt any node with a view to naxim ze its revenue but while doing so it
nust, having regard toa | arge nunber of decisions of this Court, not act
arbitrarily. The State while carrying on business by way of parting with its
privilege or distribution of |argess nmust conformto the equality clause
enshrined in Article 14 of the Constitution. It has been so held in Nandla
Jai swal (supra) at pages 604-605in the follow ng terns:
"But, before we do so, we mmy at this stage
conveniently refer to a contention of a prelimnary
nature advanced on behal f of the State
Covernment and respondents 5 to 11 agai nst the
applicability of Article 14 in a case dealing with
the grant of liquor licences. The contention was
that trade or business in liquor is so inherently
perni ci ous that no one can claimany fundanenta
right in respect of it and Article 14 cannot
therefore be invoked by the petitioners. Now, it is
true, and it is well settled by several decisions of
this Court including the decision in Har Shanker v.
Deputy Excise & Taxation Conmm ssioner [(1975)
3 SCR 254 : (1975) 1 sSCC 737 : AR 1975 SC
1121] that there is no fundanental right in a citizen
to carry on trade or business in liquor. The State
under its regulatory power has the power to
prohi bit absolutely every formof activity in
relation to intoxicants - its manufacture, storage,
export, inport, sale and possession. No one can
claimas against the State the right to carry on trade
or business in liquor and the State cannot be
conpelled to part with its exclusive right or
privilege of manufacturing and selling |iquor. But
when the State decides to grant such right or
privilege to others the State cannot escape the
rigour of Article 14. It cannot act arbitrarily or at
its sweet will. It must conply with the equality
cl ause while granting the exclusive right or
privilege of manufacturing or selling liquor. It is,
therefore, not possible to uphold the contention of
the State Governnent and respondents 5 to 11 that
Article 14 can have no application in a case where
the licence to manufacture or sell liquor is being
granted by the State CGovernment. The State cannot
ri de roughshod over the requirenent of that
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article.”

Privilege, thus, can be clained by a State in a 'no right’ situation,
nanely, when citizen is not permtted to carry on trade. But once the State
takes a decision to part with its privilege, it cannot nake any di scrimnation
what soever. Dealing in liquor by the persons in whose favour |icences have
been granted in terns of the statutory enactnents derive a right therefor
whi ch cannot be said to be "Res-Extra Commerci uni

Now cones the question as to how far and to what extent, if any, the
fundanental and other rights of a citizen could be available in the matter of
trade in potable liquor. Article 19(1)(g) guarantees that all citizens shall have
the right to practice any profession or to carry on any occupation, trade or
busi ness. However, in terms of Article 19(6) this right can be restricted by a
statute inposing reasonable restrictions. A conbined reading of clauses (1)
and (6) of Article 19 nmakes it clear that a citizen has a fundanental right to
carry on any trade or business and the State can nmake a | aw i nposi ng
reasonabl e restrictions on the said right in the interest of the general public.
It is, therefore, obvious that unless dealing in liquor is excluded from‘trade
or business’, a citizen has a fundanental right to deal in that comuodity.

This right was recognized in the The State of Bonbay and Anot her
Vs. F.N Balsara [(1951) SCR 682] where Fazl Ali, J., observed at page 717
that "we hold that to the extent to which the prohibition Act prevents the
possessi on, use and consunption of non-beverages and medi ci nal and toil et
preparations containing alcohol for legitinmte purposes the provisions are
void as offending against Art. 19(1)(f) of the Constitution even if they may
be within the |legislative conpetence of the provincial |egislature,"”

But in Cooverjee B. Bharucha (supra) a Constitution Bench of this
Court held that there is no inherent right ina citizen to sell intoxicating
liquors. This decision was rendered relying on P.Crow ey, Chief of Police
of the City and County of San Fancisco, California Vs. Henry
Christenses [(1890) 34 Law. Ed.620(A)].

However, this exclusive privilege theory was rejected by a
Constitution Bench of this Court in Saghir Ahmad & Anr. Vs. State of
UP. & Os. [AIR 1954 SC 728] stating that this doctrine has no pl ace
under Indian Constitution. It was observed that establishment of a
nonopol y does not create a reasonable restriction. The observations made
i n Cooverjee B. Bharucha (supra) stating that the general observations
occurring in the judgnment have to be taken with reference to the facts of that
case were duly explained. It was reiterated that the 'State has a right to
prohibit trade which is illegal or inmmoral or -injurious to the health and
wel fare of the public by taking recourse to regulating |egislation
contenmpl ated by Article 19(6).

The fundanental right to trade in intoxicant |'iquor was recognized in
State of Kerala & Ors. Vs. P.J. Joseph [AIR 1958 SC 296] . There the
CGovernment of Travancore and Cochin i nmposed 20% comm ssion for
sanction of extra quota of Foreign Liquor to wholesale |licencees. The said
i mpost was chal | enged before the Hi gh Court of Judicature for Travancore
Cochin, which was struck down by said H gh Court. On Appeal by State
this Court while upholding the judgment of H gh Court observed "an i npost
not authorised by | aw cannot possibly be regarded as a reasonabl e restriction
and nust, therefore, always infringe the right of the respondent to carry on
hi s busi ness which is guaranteed to himby Article 19(1)(g) of the
Constitution.” It was held that an inmpost in terns of an executive order
havi ng no authority of |law would be illegal inposition

This principle has been affirmed by a Constitution Bench of this Court
in Krishna Kumar Narula Vs. State of Jammu and Kashnmir & O's.,

1967(3) SCR 50. After discussing all previous decisions, Subba Rao, C. J.,

held that "a scrutiny of these decisions does not support the contention that
the court held that dealing in liquor was not business or trade. They were
only considering the provisions of the various Acts which conferred a
restricted right to do business. None of themheld that a right to do business
in liquor was not a fundanmental right". It was observed that "If the activity
of a dealer, say, in ghee is business; then how does it cease to be business if
it is in liquor. Liquor can be nmanufactured, brought or sold like any other
commodity. It is consuned throughout the World though sone countries
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restrict or prohibit the same on economic or noral grounds”. It was further
held that "dealing in liquor is business and a citizen has a right to do
busi ness in that comodity; but the State can nmake a | aw i nposi ng
reasonabl e restrictions on the said right, in public interests.”

In R MD. Chanarbaugwal a(supra) S.R Das, C J. observed that the
Ameri can Congress have no power to control ganmbling and |ike spurious
transactions under its power over 'inter-State commerce’ if they were not
held to be ’commerce’

Even in Har Shankar (supra) Chandrachud, J. (as the |earned Chi ef
Justice then was) held that the right to trade in liquor is not absolute and it is
to be treated as a separate class. But therein also it has not been held that
despite fulfilling the regul atory measures, the trade would be illegal. The
poi nt that arose for consideration therein was the State’'s power to prohibit
trade. In that case, this Court had no occasion to consider the question
i nvol ved in the present one.

A |l arge number of decisions, as noticed hereinbefore, have been cited
at the Bar for the proposition that by reason of grant of licence, the |licensee
is merely granted a perm ssive privilege subject to the degree of regulatory
control as may be deened necessary and appropriate having regard to the
fact that nobody has any constitutional right to trade in liquor in view of its
i nherently pernicious and noxi ous nature. | may deal with sone of the
decisions cited at the bar a little later but the principles which emerge from
the various decisions of this Court and particularly by Constitution Benches
of this Court are:

(i) Trade in liquor is against public norality and thus res extra
conmercium No citizen has any Fundanental Right to carry on
business in liquor. [See R M D. Chanbarbaugwal a (supra)]. As
there does not exist ‘any right to carry on trade, Article 301 shal
not apply.
(ii) Right to trade in liquor-is a Fundanental R ght w thin the neaning
of Article 19(1)(g) of the Constitution subject, of course, to the
reasonabl e restrictions in terms of Clause (6) of Article 19. [See
Kri shna Kumar Narul a (supra)]
(iii) Right of the State to deal exclusively in liquor is its own privilege.
It does not matter as to whether such right is restricted while
parting with privilege by reason of ‘a statute in terns of Article
19(6) of the Constitution.
(iv) (a) The equality clause even in the matter of carrying on trade is
not available. The right of the State to part with its privilege being
a superior right, the inferior right of a citizen to carry on trade,
shall give way to State's superior right.

(b) The State while carrying on any trade or business itself cannot
make any discrimnation and its acts nust be fair and reasonable.
[ See Nandl al Jai swal (supra)]
(v) The State’'s right is absolute when a conplete prohibitionis
i nposed and at that stage the State can part with its exclusive
privilege in any manner it likes and it is also entitled to take any
nmeasures for having the best price. [See Har Shankar (supra)].

In Khoday Distilleries Ltd. (supra) at pages 608-609, a Constitution
Bench referred to sone of the decisions as referred to herei nbefore and
summed up its findings [para 60(a)(b)(e)(f)(9)]:

"(a) The rights protected by art. 19(1) are not

absol ute but qualified. The qualifications are stated
incls. (2) to (6) of art. 19. The fundamental rights
guaranteed in art. 19(1)(a) to (g) are, therefore, to
be read along with the said qualifications. Even the
ri ghts guaranteed under the Constitutions of the
other civilized countries are not absolute but are
read subject to the inplied limtations on them
Those inmplied limtations are made explicit by cls.
(2) to (6) of art. 19 of our Constitution.

(b) The right to practise any profession or to carry
on any occupation, trade or business does not

extend to practising a profession or carrying on an
occupation, trade or business which is inherently
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vi ci ous and pernicious, and is condemed by al
civilised societies. It does not entitle citizens to
carry on trade or business in activities which are
imoral and crimnal and in articles or goods

whi ch are obnoxi ous and injurious to health, safety
and wel fare of the general public, i.e., res extra
conmer ci um (outside conmerce). There cannot

be business in crinme.

(e) For the sane reason, the State can create a
nonopoly either in itself or in the agency created
by it for the manufacture, possession, sale and
distribution of the |iquor as a beverage and al so
sell the licences to the citizens for the said purpose
by charging fees. This can be done under art. 19(6)
or even otherw se.

(f) For the same reason, again, the State can

i mpose limtations and restrictions on the trade or
busi ness in potable |iquor as a beverage which
restrictions are innature different fromthose

i nposed on the trade or business in legitimte
activities and goods and articles which are res
comercium The restrictions and limtations on

the trade or business in potable |liquor can again be
both under art. 19(6) or otherw se. The restrictions
and limtations can extend to the State carrying on
the trade or business itself to the exclusion of and
elimnation of others and/or to preserving to itself
the right to sell licences to do trade or business in
the sane, to others.

(g) Wen the State permits trade or businessin the
potable liquor with or without Iimtation, the
citizen has the right to carry on trade or business
subject to the limtations, if any, and the State
cannot nmke discrimnation between the citizens

who are qualified to carry on the trade or

busi ness. "

The deci sions of this Court including those rendered by the
Constitution Benches struck different notes. They at tinmes stand poles apart.
| nconsi stenci es and contradictions in the said decisions are'galore. Some
|atter Constitution Bench decisions although took note of the earlier
Constitution Bench decisions, but only sought to distinguishthe same and
not referred the matter to a |l arger Bench for consideration of correctness of

one view or the other. | may, therefore, proceed on the prem se that sone of
the principles in Khoday (supra) are correct, although one nmay have strong
reservations even in this behal f. I n Khoday (supra) expressly or by

necessary inplication fundanmental right to deal in any goods i's accepted.
Only exception which was nmade are those commodities, business of which
is inherently noxious and pernicious and is condemed by the civilized
society. It has sought to |lay down the |aw that there cannot be a business in
crinme.

Dealing in a commodity which is governed by a statute cannot be said
to be inherently noxious and pernicious. A society cannot condem a
busi ness nor there exists a presunption in this behalf if such business is
permtted to be carried out under statutory enactnents nmade by the
| egi sl ature conpetent therefor. The legislature being the final arbiter as to
the norality or otherwi se of the civilized society has also to state as to
busi ness in which article (s) would be crinmnal in nature. The society wll
have no say in the matter. The society mght have a say in the matter which
coul d have been considered in a Court of |aw only under comon | aw ri ght
and not when the rights and obligations flow out of statutes operating in the
field. Health, safety and welfare of the general public may again be a matter
for the legislature to define and prohibit or regulate by |egislative
enactments. Regulatory statutes are enacted in conformty with clause (6) of
Article 19 of the Constitution to deal with those trades also which are
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i nherently noxi ous and pernicious in nature and furthernore thereby

sufficient neasures are to be taken in relation to health, safety and wel fare of
the general public. The courts while interpreting a statute would not take
recourse to such interpretation whereby a person can be said to have

conmitted a crine although the sane is not a crime in terns of the statutory
enactmment. \hether dealing in a comobdity by a person constitutes a crine

or not can only be subject matter of a statutory enactnent.

The Excise Acts enacted by the States mandate the |icensees to carry
on their activities in ternms of the conditions of |icence and the provisions
contained therein. So long as the business activities of the |icensees are
within the four-corners of the conditions of the licence and the provisions of
the Licensing Act, they, w thout any obstruction whatsoever, are entitled to
carry on their trade, business or commerce. They would be |iable to be
proceeded agai nst for comrission of an offence only in the event they
violate the statutory provisions wherefor the statute itself provides for
i mposi tion of penalty:

Thus, when-a person has been granted a licence strictly in conformty
with the Excise Act to carry on his business activities in terns of the statute
operating /in the field, the sane can neither be terned as pernicious,
obnoxi ous _and injurious to health, safety and wel fare of the general public.
No public-interest can be inferred by any court of |aw by going beyond the
statutory provisions. Even nonopoly of the State either in itself or in any
agency created by it for manufacture, possession, sale and distribution of
liquor can be created only by a statute which nmust conformto the
provi sions of clause (6) of Article 19 of the Constitution, i.e., by making a
valid law, by way of a regulatory |egislative enactnent.

Fromthe anal ysis of decisions rendered by this Court in Cooverjee B
Bharucha, R M D. Chanbarbaugwal a, Har Shankar or Khoday Distilleries, it
wi || appear that a person cannot claimany right to deal in any obnoxious
subst ance on the ground of public norality. ~The State, therefore, is entitled
to conpletely prohibit any trade or commerce in potable liquor. Such
prohi bi ti on, however, has not been inposed. Once a licence is granted to
carry on any trade or business can it be said that a person is conmitting a
crinme in carrying on business in |liquor although he strictly conplies with the
terms and conditions of |icence and the provisions of the statute operating in
the field? If the answer to the said question is to be rendered in affirmative
it will create havoc and lead to anarchy and judicial vagaries. Wen it is not
acrime to carry on such business having regard to'the fact that a person has
been pernmitted to do so by the State in conpliance with the provisions of the
exi sting laws, indisputably he acquires a right to carry on business. Even in
respect to trade in food articles or other essential comodities either
conplete prohibition or restrictions are inmposed in the matter of carrying on
any trade or business, except in terns of a |licence granted in that behal f by
the authorities specified in that behalf. The distinction between a trade or
busi ness being carried out legally or illegally having regard to the
restrictions inposed by a statute woul d have, therefore, to be judged by the
fact as to whether such business is being carried out in conpliance of the
provisions of the statute(s) operating in the field or not. |In other words, so
long it is not nmade inpermissible to carry on such busi ness by reason of a
statute, no crime can be said to have been conmmitted in relation thereto. = The
doctrine of res extra comrercium thus, would not be attracted, whence a
person carries on business under a licence granted in terns of the provisions
of the regul atory statutes.

No case and in particular the decisions relied upon by the |earned
counsel appearing on behalf of the State of Punjab and that of Kerala had
evolved a principle that despite paying a |large anount of |icence fees and
despite fulfillnent of ternms and conditions of |icence and other statutory
provi sions, the trade or business carried out by the |licensee shall be at an
eternal peril, which may at any point of tine be determ nated or a new tax
i nposed or they be proceeded against at the whins or caprice of the
executive wing of the State. In our constitutional schene such a situation is
unt hi nkable. The country is governed by rule of |aw and despite existence
of a valid legislation operating in the field, executive whins or caprice
cannot be permitted to have any role to play. Validity of a tax inmposed by
the State Legislature, thus, nust be determ ned on the constitutional anvil of
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the |l egislative conpetence and not on any other basis. The decisions of this
Court which had no occasion to consider these aspects of the matter can be

of no assistance and woul d not constitute binding precedents. [See

Bhavnagar University vs. Palitana Sugar MIIl (P) Ltd. and Others -

(2003) 2 SCC 111]

The right of the State to carry on trade or business under Article 298
of the Constitution would be subject to the sane constitutional limtations in
the matter of carrying on trade or business in liquor as in other cases. The
di stinction being only that the State has a nonopoly to do so. Once the State
does not exercise the said right and considers it expedient to allow the
citizens to carry on the business or trade, it cannot be said that the |icensees
do not derive any right whatsoever. Even when the State exercises such
right by creating a nonopoly in itself, it would be subject to the sane
constitutional limtations as envisaged, inter alia, under Articles 14 and 301
of the Constitution. Articles 14 and 301 of the Constitution protect fromthe
mal adi es of discrimpation.” Such discrimnation my be in between persons
and persons, persons and State and State and State.

Can a State which exercises its right to create nonopoly, prevent
another State to export or inport its product? |If in between two States such
di scrimnations are not possible, a discrimnation inter se between |icensees
of two States would al so not be permissible. Such discrimnation would al so
not be perm ssible between a State and a person carrying on simlar trade or
conmerce in one State vis-‘-vis a person or State carrying on business in
anot her State.

Once the regulations restricting the right to carry on business in
potable liquor is attributed to reasonable restrictions and public interest
cl ause, contained in clause (6) of Article 19 of the Constitution, the
fundanental right to'carry on trade under Article 19 is conceded. Once such
a right is conceded, it cannot be said that although a person has a
Fundanental Right to carry on trade or business for the purpose of Article
19(1)(g), subject to inposition of reasonable restrictions by a |aw nade in
terns of clause (6) of Article 19, he does not have such a right in terns of
Article 301 of the Constitution or for that matter Article 14 thereof. Articles
303 and 304 of the Constitution also provide for inposition of restrictions
and thus even a freedom guaranteed to a person under Article 301 is not an
absol ute one, but subject to the constitutional limtations provided therefor.
Article 301 confers freedombut not a licence. The protection from
di scrimnation as envisaged in Khoday Distilleries (supra) [para 60(g)]
woul d not only operate against the State which is the licensor but having
regard to the constitutional goals to be achieved by the comerce cl ause
contained in Article 301, must be extended to another State which seeks to
i mpose restrictions on inport.

Let me raise a hypothetical question. |If sone States intend to exercise
their right/ privilege/ nonopoly in the trade in potable liquor - can such
i mposition of tax be still justified? Answer thereto rmust be rendered in the

negative. Now the question is with regard to the applicability of Article 301
of the Constitution in the matter of trade, comrerce and intercourse in
pot abl e Iiquor. The preanble to the Constitution speaks of unity and
integrity of India in terms whereof India is required to be treated country as
a whole. This theory of unity and integrity of India nay have to be found
out while considering the econonmic integrity of the country vis-‘-vis the
econom ¢ barriers which may be put by the States. For the purpose of
consi dering the question as regards the interpretation of Article 301, one has
to notice the sources thereof. It is now beyond any cavil of doubt that except
a part of Part XlIl of the Constitution the major part of the concept thereof
was borrowed from Sections 92 and 99 of the Australian Constitution as al so
Section 297 of the Governnent of India Act, 1935.

Clause 17 of the draft as introduced before the Drafting Conmittee by
Sir. B.N. Rau in Cctober, 1947 is in the follow ng terns:

"Subj ect to the provisions of any Federal Law,

trade, commerce and intercourse anmong the units
shall, if between the citizens of the Federation, be
free:
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Provided that nothing in this section shall prevent
any unit frominposing on goods inported from
other units any tax to which sinilar goods

manuf actured or produced in that unit are subject,
so, however, as not to discrimnate between goods
so inported and goods so manufactured or

pr oduced:

Provided further that no preference shall be given
by any regul ati on of trade, commerce or revenue to
one unit over anot her

Provided also that nothing in this section shal
precl ude the Federal Parlianment frominmposing by
Act restrictions on thefreedom of trade, commerce
and intercourse anong the units in the interests of
public order, norality or health or in cases of
enmer gency."

The margi-nal note appended to Sir B.N. Rau’s clause 17 to the effect
"Freedom of trade, commerce and intercourse anong the units" is clearly
suggestive of the fact that Section 92 of the Australian Constitution provided
for a conparabl e provision vis-a-vis other Constitutions. It is also beneficia
to notice that Sections 92 and 99 of the Australian Constitution confer
different rights and the sane are i ndependent of each other. Trade,
conmerce and intercourse as noticed hereinbefore are of wi de anplitude.
The term "comrerce" is wider than trade
In United States Vs. Patterson [55 Fed.Rep. 605 at 639], it is held:

"The word "conmerce" is undoubtedly, inits

usual sense, a larger word than "trade", in its usua
sense. Sonetines "comerce" is used to - enbrace

| ess than "trade", and sonetinmes "trade" is used to
enbrace as nmuch as "conmerce".

An inhibition by Article 301 has been provided to the effect that the
Legi sl ature shall not interfere.in the commerce between the State and State
as also to the effect that the Legislature of a State shall not give any
preference to one State over the other. Article 301 of the Constitution in no
uncertain terns provides for a freedomin the matter of trade, conmerce and
i ntercourse. Such trade, comrerce and intercourse are inter-State as al so
intra-State. By reason of Part XIll of the Constitution, the Constitution
makers sought to evolve a high policy. On a conparison nade between
Section 297 of the Government of India Act, 1935 with Part X II of the

Constitution, it will be found that the latter is wider than the fornmer. The
said part of the Constitution is a self-contained part. Several inprovenments
made in Part Xl Il of the Constitution as conpared to Section 297 are worth
taking note of. By reason of the said provisions, the entire country has been
consi dered to be one economic unit. It now enbraces within its fold both
"comrerce and trade’ and not 'trade’ alone. ' Commerce’ was provided for

in Entry 27 of List Il only under the 1935 Act. Part XIIl, however, refers to
the relevant entries contained in all the Lists of Seventh Schedule to the
Consti tution. The limtation of power as regards |egislative

conpetence of the State and the Parliament having regard to clause 2 of
Article 303 and sub-clauses (a) and (b) of Clause (1) of Article 304 is clear
poi nter of the new di nension given to Article 301 of the Constitution. Even
if a conparison is made between the terminologies used in Article 301 on

the one hand and Articles 19 and 298 on the other, it would be evident that
whereas in the former ’'trade, conmerce and intercourse’ have been used but
inthe latter only the words ’'trade or business’ have been used. Such trade,
commerce and intercourse is in relation to entire territory of I|India whether
inter-State or intra-State unlike Section 297 of the Governnent of India Act.
Article 301 nakes a declaration that ’'trade, comerce and intercourse

t hroughout the territory of India shall be free’, which in turn nust nean that
it shall be free fromcontrol of Executive and Legislature. | may, however,
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hasten to add that by reason thereof although a |iberty has been granted but
such liberty cannot be equated with a licence inasnuch it woul d be subject
to restrictions. Articles 302 and 303 categorically state that there shall be no
di scrimnation between one State and the other but restrictions inhere in such
liberty as woul d appear fromclause 2 of Article 303 of Constitution, if a
situation stipulated therein arises for consideration. In other words,
discrimnation is at the heart of this Chapter. By reason of the said
provision, the State is prohibited frominposing a tax w thout maki ng any
di scrim nation whatsoever so as to inpede free flow of inter-State or intra-
State trade. The State, however, is entitled to inpose reasonable restrictions
as also levy tax in public interest. But the same indisputably would be
subject to the conditions laid down in Articles 303 and 304 of the
Constitution.

The precise question which arises for consideration is as to whether a
trade in liquor would cone within the purview of trade, conmmerce and
i ntercourse, within the nmeaning of Article 301 of the Constitution. |In the
earlier part of this judgnent |- have considered the difference between a trade
to which a citizen has an absolute right and a trade where no such absol ute
ri ght exists bei ng dangerous or obnoxi ous; but once such trade is pernmitted
in terns of a regulatory statute, the sanme cannot be said to be per se illegal
Earlier | -have considered the difference between a trade which is not
prohi bi ted under any | aw and a trade carryi ng whereof although is of
danger ous or obnoxi ous subjects but is permitted in |aw and subject to the
regul atory statute. ~ For the purpose of invoking Part XIIl of the Constitution
one may safely proceed on the assunption that a citizen of India nmay not
have a Fundanmental Right in terns of Article 19(1)(g) of the Constitution to
carry on a trade or business but there could be little difficulty in upholding
the right to carry on such trade on the ground that the same has been
permitted by the State, although-a citizen but for such perm ssion woul d not
have a right to deal in the commopdity in question. It may be noticed that
in Article 303 of the Constitution the term nology used is "relating to".
These words are of wide anplitude. These expressions relate to all entries
relating to trade or comerce and not one entry in one of the Lists. |It, thus,
refers to all such entries which are referable to trade and comerce
occurring in any of the three lists.

Tobacco is one of the goods which would otherwi'se come within the
purvi ew of the doctrine of "Res extra commerciuni, i'f the nmeaning thereof
as judicially defined is held to be good. Dealingin tobacco is regul ated by
the Tobacco Act, a Parlianmentary Act. It is universally acknow edged t hat
ci garettes cause cancer but having regard to the Tobacco Act ‘and ot her
statutes it cannot be contended that the State can prohibit business in
cigarette without any legislation, i.e., only through executive instructions. In
terms of Article 303 of the Constitution, Tobacco Act which'is made in
terns of Entry 52 of List | of the Seventh Schedul e to the Constitution
woul d prohibit the States from nmaki ng any discrimnatory |egislation. It is,
therefore, difficult to understand as to how a prohibition can be inposed in
respect of liquor in relation whereto also a legislative power has been
conferred upon the State specifically in ternms of Entries 8 and 51 in List Il of
the Seventh Schedule to the Constitution

At this juncture, it is useful to refer to the decision of this Court in
Atiabari Tea Conpany Limted (supra) wherein this Court in no uncertain
terns | aid enphasis upon the econom c unity of the country. In that case
before the Constitution Bench an argument was advanced to the effect that
Article 301 is circunscribed by Article 303 but the sane was not accepted.

Gaj endragadkar, J. (as he then was) held at pages 843-844 as foll ows:
“"In drafting the relevant Articles of Part Xl II the
nmakers of the Constitution were fully conscious
that economic unity was absolutely essential for
the stability and progress of the federal policy
whi ch had been adopted by the constitution for the
governance of the country. Political freedom
whi ch had been won, and political unity which had
been acconplished by the Constitution, had to be
sust ai ned and strengthened by the bond of
economc unity. It was realised that in course of
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time different political parties believing in

di fferent econonic theories or ideol ogi es may

cone in power in the several constituent units of
the Union, and that may conceivably give rise to

| ocal and regional pulls and pressures in economnc
matters. Local or regional fears or apprehensions
rai sed by |ocal or regional problens may persuade
the State Legislatures to adopt renedial neasures

i ntended solely for the protection of regiona
interests without due regard to their effect on the
econony of the nation as a whole. The object of

Part X1l was to avoid such a possibility. Free
noverment and exchange of ‘goods throughout the
territory of India is essential for the econony of
the nation and for sustaining and inproving |iving
standards of the country. The provision contained
in Art. 301 guaranteeing the freedom of trade,
commerce and intercourse is not a declaration of a
nere platitude, or the expression of a pious hope of
a declaratory character; it is not also a nere
statement of a directive principle of state policy; it
enbodi es and enshrines a principle of paranmount

i mportance that the economic unity of the country
will provide the main sustaining force for the
stability and progress of the political and cultura
unity of the country.”

I n Autonobil e Transport (Rajasthan) Ltd. (supra), the validity of
the tax impugned therein was upheld only on the ground that it was
conpensatory in nature.  There had been a cl eavage of opinion anmpongst the
Hon’ bl e Judges in the said matter; three Hon’ bl e Judges hol di ng that such
i mpost was ultra vires and three Hon’ bl e Judges holding the sane to be intra
vires. Subba Rao, J. upheld the constitutionality of the inmpost by agreeing
with other three Hon' bl e Judges on-the ground that the inpost was
conpensatory in nature. The Bench not only accepted the constitutiona
principles |aid down by this Court in Atiabari (supra) but made a clear
di stinction between the regul atory neasures which can be adopted by a State

and inmposition of a tax. |It, further, struck a note of caution that a
geogr aphi cal barrier cannot be set up by a State for the purpose of earning
revenue or for the benefit of the people thereof. [t was held that Article 301

covers a wide area

Subba Rao, J. elaborated as to what is the nature of a conpensatory
tax. The learned Judge, further, enphasized the concept of freedomin the
following terns at pages 564-565 of the Report: -
"(1) Article 301 declares a right of free novenent
of trade without any obstructions by way of
barriers, inter-State, or intra-State or other
i npedi ments operating as such barriers. (2) The
said freedomis not inmpeded, but, on the other
hand, pronoted, by regul ations creating conditions
for the free novenent of trade, such as, police
regul ati ons, provision for services, maintenance of
roads, provision for aerodronmes, Wharfs etc., with
or without compensation. (3) Parlianent may by
| aw i npose restrictions on such freedomin the
public interest; and the said | aw can be nmade by
virtue of any entry with respect where of
Parliament has power to make a law. (4) The State
al so, in exercise of its |legislative power, may
i mpose simlar restrictions, subject to the two
conditions laid down in Article 304(b) and subject
to the proviso nmentioned therein. (5) Neither
Parliament nor the State Legi slature can nmake a
| aw gi ving preference to one State over another or
maki ng di scrim nation between one State and
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another, by virtue of any entry in the Lists,
infringing the said freedom (6) This ban is lifted
in the case of Parlianent for the purpose of dealing
with situations arising out of scarcity of goods in
any part of the territory of India and also in the
case of a State under Article 304(b), subject to the
conditions nmentioned therein. And (7) The State

can i npose a non-di scrimnatory tax on goods
imported fromother States or the Union territory

to which sinilar goods manufactured or produced

in that State are subject.

"Comrerce and intercourse’ include trade in all its manifestations.
ostructions or inpedinents to the free flow of trade would be violative of
the freedom declared by Article 301. Subba Rao, J., in the said case held at
page 548 as under
"The next question is, whereis it free ? The
second, expression-"throughout the territory of
I ndi a" demarcates the extensive field of operation
of the said freedom The said intercourse shall be
free throughout the territory of India. The use of
the words 'territory of India" instead of 'anpng the
several States" found in the Anerican Constitution
or "anong the States" found in the Australian
Constitution, renmoves all inter-State or intra-State
barriers and brings out the idea that for the purpose
of the freedom decl ared, the whole country is one
unit. Trade cannot be free through-out the territory
of India, if there are barriers in any part of India,
be it inter-State or intra-State. So long as there is
i npedi ment to that freedom its nature or extent is
irrelevant. The difference will be in degree and not
in quality. The freedom decl ared under Article 301
may be defined as a right to free novenent of
persons or things, tangible or intangible,
conmer ci al or non-conmerci al , unobstructed by
barriers inter-State or intra-State or any other
i npedi nent operating as such barriers. To State it
differently all obstructions or inpedinents
what ever shape they nmay take, to the free flow or
novenent of trade, or non-conmercia
i ntercourse, offend Article 301 of the Constitution
except in so far as they are saved by the
succeedi ng provisions."

It is beyond any cavil of doubt that Part Xl of the Constitution
contains a principle of inportance as regards econom c sovereignty and
integrity of India by doing away the trade barriers as also an attenpt by the
State to provide economic protection to the States. Once, it is held that the
[imtation upon the |legislative power stipulated.in Article 303(1), 304(a)
woul d apply to trade in liquor, there cannot be any doubt in view of severa
Constitution Bench decisions of this Court that Article 301 will also apply
thereto. [See Kalyani Stores (supra), H Anraj (supra) and Bhailal Bha
(supra)].

In A B. Abdul Kadir & Ors. Vs. State of Kerala, AR 1976 SC 182,
this Court, when the validity of a luxury tax (in the nature of ‘excise duty) on
tobacco was chal |l enged as violative of Article 304(b), proceeded on the
basi s that the business was protected by Article 301 but rejected the plea, on
the nmerits, holding that the restrictions inposed were reasonable and in the
public interest.

In Anraj’s case (supra) this Court considered Entry 34 of List Il in
terns whereof the State Legislature has been conferred power to enact
Statutes on ganbling. In Ms. Mruthi Agencies, Bangalore rep. by its

Proprietor Vs. The State of Tami| Nadu and others, 1997(1) M.J 589, it
was held that in the event lotteries are organized by a State, sale of tickets
thereof cannot be prohibited in other States on the ground that it is ganbling
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and prohibited by List I1. If trade in liquor |like ganbling or betting were not
to be regulated by statutes it is difficult to conmprehend as to why entries in
respect thereof have been nade in the Seventh Schedule to the Constitution

The American decisions relied upon before this Court nay not be held
to have any application having regard to the fact that trade in liquor in the
United States of Anerica was conpletely prohibited at one point of time but
the same was nodified by reason of Constitution Twenty-first Amendnent.
Let ne now take the case of 21st Amendnent in US Constitution. In the
Constitution of the United States, an express provision guaranteeing freedom
frominter-State trade and conmerce does not exist. There only the
Congress is empowered to regul ate conmerce. |In the States freedom on
trade and commerce clause only provides for a limtation upon the power of
the State Legislature but not Congress and the freedomis confined to the
inter-State aspect.

In Southern Pacific Co., Vs. State of Arizona (1945) 325 US 761, it
i s stated:
"For a hundred years it has been accepted
constitutional doctrine that the comerce cl ause,
wi t hout the aid of congressional legislation, thus
af fords some protection fromstate legislation
inimcal to the national comerce, and that in such
cases, where Congress has not acted, this Court,
and not the State |egislature, is under the
conmer ce clause the final arbiter of the conpeting
demands of state and national interests".

It is further stated:

"The Conmerce Clause is a grant of authority to
Congress, and not a restriction on the authority of
that body."

In the United States, the/inter-State restraint trade as such is prohibited
but a State is not denuded of its power inposing general taxes under its
taxing power. The state has also the power to regul ate such aspects of

conmer ce which do not require a new form of national control. (See Bob-
Lo Excursion Conpany Vs. People of the State of M-chigan. (1948) 333
us 28). Furthermore, in United States a conpl et e prohibition was

i nposed. The said prohibition was sought to be rel axed by 21st Anendnent
which is in the followi ng terns:

"Section 1. The eighteenth article of amendnent to

the Constitution of the United States is hereby

repeal ed.

Section 2. The transportation or inportation into
any State, Territory, or possession of the United
States for delivery or use therein of intoxicating
[iquors, in violation of the |aws thereof, is hereby
pr ohi bi t ed.

Section 3. This article shall be inoperative unless it
shal | have been ratified as an amendnment to the
Constitution by conventions in the several States,

as provided in the Constitution, within seven years
fromthe date of the subm ssion hereof to the

States by the Congress.™

In the United States of Anmerica, the State has the requisite power to
i mpose general taxes. Despite the same, an exenption granted in favour of
| ocal manufacturers vis-‘-vis the exporters was frowned upon by the
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American Courts.

In Bacchus Inports, Ltd. Vs. Herbert H Dias (82 L.Ed. 2d 200),
the challenge was to the follow ng effect:
"la. Appellants challenge the constitutionality of
the Hawaii |iquor tax, which is a 20% excise tax
i nposed on sal es of |iquor at whol esal e.
Specifically at issue are exenptions fromthe tax
for certain locally produced al coholic beverages.
The Suprenme Court of Hawaii upheld the tax
agai nst chal | enges based upon the Equal Protection
Cl ause, the Inmport-Export C ause, and the
Conmmerce Clause. 1In re Bacchus Inports, Ltd.,
65 Haw 566, 656 P2d 724 (1982). W noted
probabl e jurisdiction, 462 US 1130, 77 L.Ed 2d
1365, 103 S & 3109 (1983), and now reverse."

White, J. speaking for the majority stated the |aw thus:

"3. A cardinal-rule of Commerce C ause
jurisprudence is that "no State, consistent with the
Commerce C ause, nmay “inpose a tax which

di scrim nates agai nst interstate conmerce...by
providing a direct conmercial advantage to |l oca
busi ness.’" Boston Stock Exchange v State Tax
Commi n, 429 US 318, 329, 50 L Ed 2d 514, 97 S

Ct 599 (1977) (quoting Northwestern States

Portl and Cement Co. v M nnesota, 358 US 450,

458, 3 L Ed 2d 421, 79 S ct 357, 67 ALR2d 1292
(1959)). Despite the fact that the tax exenption
here at issue seens clearly to discrimnate on its
face against interstate comrerce by bestowing a
commer ci al advant age on okol ehao and pi neappl e

wi ne, the State argues - and the Hawaii Suprene
Court held - that there is no inproper

di scrimnation."

The Court noticed:

"(4a, 5) Much of the State’'s argument centers
on its contention that okol ehao and pi neapple wi ne
do not conpete with the other products sold by the
whol esal ers. The State relies in part on statistics
showi ng that for the years in question sales of

okol ehao and pi neappl e wi ne constituted well

under one percent of the total |iquor sales in
Hawaii. It also relies on the statenent by the
Hawai i Suprenme Court that "we believe we can

safely assune these products pose no conpetitive
threat to other |iquors produced el sewhere and
consunmed in Hawaii," In re Bacchus Inports,

Ltd., 65 Haw, at 582, n 21, 656 P2d, at 735, n 21
as well as the court’s conmrent that it had "good
reason to believe neither okol ehao nor pineapple

Wi ne is produced el sewhere." 1d., at 582, n 20,

656 P 2d, at 735, n 20. However, neither the snal
vol ume of sal es of exenpted liquor nor the fact

that the exenpted liquors do not constitute a
present "competitive threat” to other liquors is

di spositive of the question whether conpetition

exi sts between the locally produced beverages and
forei gn beverages; instead, they go only to the
extent of such conpetition. It is well settled that
"we need not know how unequal the Tax is before
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concluding that it unconstitutionally
di scrimnates." Marryland v. Louisiana, 451 US
725, 760, 68 L Ed 2d 576, 101 S Ct 2114 (1981).

The State’s position that there is no
conpetition is belied by its purported justification
of the exenption in the first place. The |legislature
originally exenpted the locally produced
beverages in order to foster the |ocal industries by
encour agi ng i ncreased consunption of their
product. Surely one way that the tax exenption
m ght produce that result is that drinkers of other
al cohol i ¢ beverages m ght 'give up or consune |ess
of their customary drinks in favor of the exenpted
products because of the price differential that the
exenption will permit. Similarly, nondrinkers,
such as the maturing young, might be attracted by
the |l ow prices of okolehao and pineappl e w ne.

On the stipulated facts in this case, we are
unwi | I ing to conclude that no conpetition exists
bet ween the exenpted and the nonexenpted
liquors.™"

As regards/the State's right on econonmic protectionismit was said:

"A finding that state |egislation constitutes
"econom ¢ protectionism nay be made on the

basi s of either discrimnatory purpose, see Hunt v
Washi ngt on Appl e Advertising Comin, 432 US

333, 352-353, 53 L Ed 2d 383, 97 S C 2434

(1977), or discrimnatory effect, see Phil adel phia v
New Jersey, supra. See also Mnnesota v C over

Leaf Creanery Co., supra, at 471, n 15, 66 L Ed 2d
659, 101 S C 715. Exam nation of the State's
purpose in this case is sufficient to denonstrate the
State’s lack of entitlenent to a nore flexible
approach permtting inquiry into the bal ance

bet ween | ocal benefits and the burden on interstate
conmerce. See Pike v Bruce Church, Inc., 397 US
137, 142, 25 L Ed 2d 174, 90 S O 844 (1970).

The Hawaii Suprene Court described the

| egislature’s notivation in enacting the exenptions
as follows:

"The |l egislature’s reason for exenpting ’ti
root okol ehao’ fromthe ’al cohol tax’ was to
"encourage and pronote the establishnent

of a new industry,’” S.L.H 1960, c 26; Sen
Stand Comm Rep No. 87, in 1960 Senate
Journal, at 224, and the exenption of 'fruit
wi ne manufactured in the State from

products grown in the State’ was intended
"to help’ in stimulating "the local fruit w ne
i ndustry’. S.L.H 1976, ¢ 39; Sen Stand
Comm Rep No. 408-76, in 1976 Senate

Journal, at 1056." |In re Bacchus Inports,
Ltd. supra at 573-574, 656 P2d, at 730.

Thus, we need not guess at the legislature's
notivation, for it is undisputed that the purpose of
the exenption was to aid Hawaiian industry.

Li kewi se, the effect of the exenption is clearly
discrimnatory, in that it applies only to locally
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produced beverages, even though it does not apply
to all such products. Consequently, as |ong as
there is sonme conpetition between the locally
produced exenpt products and non-exenpt

products fromoutside the State, there is a

di scrimnatory effect.”

The Learned Judge proceeded to observe:

"No one disputes that a State nay enact |aws
pursuant to its police powers that have the purpose
and effect of encouragi ng donestic industry.
However, the Comerce Cl ause stands as a

[imtation on the neans by which a State can

constitutionally seek to achieve that goal. One of
the fundamental purposes of the C ause "was to
insure ...against discrimnating State |egislation."
Welton v M ssouri, 91-US 275, 280, 23 L Ed 347
(1876). I'n Welton, the Court struck down a

M ssouri 'statute that "discrimnated in favor of
goods, wares, and merchandi'se which are the

grow h, product, or nmanufacture of the State, and
agai nst those which are the growth, product or

manuf acture of other states or countries..." ld., at
277, 23 L Ed 347. /Simlarly, in Wlling v

M chi gan, 116 US 446, 455, 29 L Ed 691, 6 S C

454 (1886), the Court struck down a |l aw-i nposing

a tax on the sale of ‘al coholic beverages produced
outside the State, declaring:

"A discrimnating tax inposed by a State
operating to the di sadvantage of the products
of other States when introduced into the first
nmentioned State, is, in effect, a regulation in
restraint of commerce anpong the States, and

as such is a usurpation of the power

conferred by the Constitution upon the

Congress of the United States."

See also |.M Darnell & Son Co. v Menphis, 208
US 113, 52 L Ed 413, 28 S O 247 (1908)."

It was hel d:

"We al so find unpersuasive the State's contention
that there was no discrinmnatory intent on the part
of the |egislature because "the exenptions in
guestion were not enacted to discrimnate against
forei gn products, but rather, to pronpte a | oca

i ndustry." Brief for Appellee Dias 40. If we were
to accept that justification, we would have little
occasion ever to find a statute unconstitutionally
discrimnatory. Virtually every discrimnatory
statute all ocates benefits or burdens unequally;
each can be viewed as conferring a benefit on one
party and a detrinment on the other, in either an
absolute or relative sense. The determ nation of
constitutionality does not depend upon whet her

one focuses upon the benefited or the burdened
party. A discrimnation claim by its nature,
requires a conparison of the two classifications,
and it could always be said that there was no intent
to inmpose a burden on one party, but rather the
intent was to confer a benefit on the other
Consequently, it is irrelevant to the Comerce
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Clause inquiry that the notivation of the

| egislature was the desire to aid the makers of the
| ocal |y produced beverage rather than to harm out -
of -state producers."”

The | earned Judge expl ai ned the application of 21st Anendment by
posi ng the question

"Whet her the interests inplicated by a state
regul ation are so closely related to the powers
reserved by the Twenty-first Amendnent that the

regul ation may prevail, notwithstanding that its
requirenents directly conflict with express federa
policies."

and answered the sane :

"Approaching the case-in this light, we are

convi nced that Hawaii's discrimnatory tax cannot
stand. " Doubts about the scope of the

Anmendnent’s authori zati on _notw thstandi ng, one

thing is certain: The central purpose of the

provi sion was not to enmpower States to favor |oca
[iquor industries by erecting barriers to
conpetition. It is also beyond doubt that the
Conmerce O ause itself furthers strong federa
interests in preventing econom c Bal kani-zati on
Sout h- Central Ti nber, Devel oprment, Inc. v

Winni cke, 467 US 82, 81 L Ed 2d 71, 104 S C

2237 (1984); Hughes v Okl ahoma, 441 US 322, 60

L Ed 2d 250, 99 S O 1727 (1979); Baldw n v

G A F. Seelig, Inc., 294 US 511, 79 L Ed 1032, 55

S C 497, 101 ALR 55 (1935). State laws that
constitute mere economic protectionismare

therefore not entitled to the sane deference as | aws
enacted to combat the perceived evils of an
unrestricted traffic in liquor. Here, the State does
not seek to justify its tax on the ground that it was
designed to pronote tenperance or to carry out

any other purpose of the Twenty-first Amendnent,

but instead acknow edges that the purpose was "to
promote a |l ocal industry.” Brief for Appellee D as
40. Consequently, because the tax violates a
central tenet of the Commerce C ause but is not
supported by any clear concern of the Twenty-first
Amendnent, we reject the State's belated cl aim
based on the Amendnent."

The minority opinion, however, proceeded on the basis that by reason
of Twenty-first Anendnent, the State has the power ‘to create a nonopoly.
Such constitutional permissibility is absent fromour constitutional schene.

It may be noticed that the sane principles as.in Atiabari (supra) or
Aut omobi | e (supra) have been applied by the Privy Council and the
Australian Courts while interpreting Section 92 of the Australian
Constitution to hold that even for any purpose for which the State has acted
the legislation would not be relevant criteria for declaring it ultra vires if it is
found that the same interferes with the right of trade. (See Janes Vs.
Conmonweal t h of Australia (1936) A.C. 578, North Eastern Dairy Co.

Ltd. Vs. Dairy Industry Authority of New South Wales (1974-1975) 134
C.L.R 559 at 581, The Commpnwealth & Ors. Vs. Bank of New South
Wales & Ors. (1949) 79 C.L.R 497).

Mason, J. in Pilkington Vs. Frank Hammond Pty. Ltd. (1974) 131
CL.R 124 interpreted Section 92 of the Australian Constitution in the
foll owi ng ternmns:
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"The section does not in terns speak of the private
right of the individual to engage in trade,

conmer ce, and intercourse anong the States; it
refers to trade, commerce and intercourse anong

the States as an entire and total concept and
provides that it is to be "absolutely free’ in the
sense in which this expression has been di scussed
in the decided cases. In saying so nuch the
section protects the right of the individual to
engage in inter-State trade, comrerce and
intercourse but it needs to be recognized that this
protection is incidental to, and in a sense
consequential upon, the protection which is given
to the entire concept of inter-State trade, comerce
and intercourse, including the various acts and
transactions by which'it is constituted."

Ref erence in this connection may al so be made to North Eastern
Dairy Co. 'Ltd.  Vs. Dairy Industry Authority of New South Wales (1974-
1975) 134 C/L.R 559, at 615).

I'n_India, the constitutional guarantee under Article 301 of the
Constitution is nmore extensive than either in United States or Australia. The
deci sions of United States Supreme Court and Australian Suprene Court as
also the Privy Council, as referred to hereinbefore, clearly denbnstrate that
in these countries, although States have nore constitutional freedom but
despite the sane Commerce C ause received anple protection at the hands
of the Judiciary.

Subba Rao, 'J. in Autompbil e case (supra) observed
"The freedom decl ared under Article 301 rmay be
defined as a right to free nmovenment of persons or
things, tangible or intangible, commercial or non-
conmer ci al, unobstructed by barriers, inter-State
or intra-State or any other inpedinent operating as
such barriers. To state it differently, al
obstructions or inpedinents, whatever shape they
may take, to the free flow or novenent of trade, or
non- commer ci al intercourse, offend Article 301 of
the Constitution except in so far as they are saved
by the succeedi ng provisions."

The public character theory although is an inportant, but has a
[imtation on the individual right which is guaranteed; having regard to the
fact that legislative restriction ultimately permts the individual State to go
ahead, only subject to the reasonable restriction. The rul e agai nst enacting
protectioni st nmeasures has al so been noticed by the H gh Court of Australia
in Cole Vs. Whitfield & Anr. (1987-1988) 165 CLR 360, settling a long
debat e.

In Shree Mahavir Gl MIIls and Another Vs. State of J&K and
QO hers (1996) 11 SCC 39 at pages 53-54, this Court while rejecting an
argunent of justification of exenption fromsales tax of small scale
i ndustrial units within the State of J& on the ground that the commodity
produced within the State and that produced in other States and sold in J&K,
constitute different classes, has held as under: -

"The States are certainly free to exercise the power
to levy taxes on goods inported from other
States/Union Territories but this freedom or

power, shall not be so exercised as to bring about a
di scrimnation between the inported goods and the
sim | ar goods manufactured or produced in that
State. The clause deals only with discrimnation by
neans of taxation; it prohibits it. The prohibition
cannot be extended beyond the power of taxation

It means in the inmediate context that States are
free to encourage and prompte the establishnment
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and growth of industries within their States by al
such neans as they think proper but they cannot, in
that process, subject the goods inmported from ot her
States to a discrimnatory rate of taxation, i.e., a
hi gher rate of sales tax vis-a-vis sinmlar goods
manuf act ur ed/ produced within that State and sold
within that State. Prohibition is against
discrimnatory taxation by the States. It matters not
how this discrimnation is brought about.............
W find it difficult to appreciate how can the
concept of classification be read into clause (a) of
Article 304 to undo the precise object and purpose
underlying the clause. Shri Verna repeatedly
stressed that the object underlying the inpugned
nmeasure is a |laudable one and that it seeks to serve
and pronote the interest of the State of Jammu and
Kashm r which is economically and industrially an
undevel oped State, besides being a disturbed State.
We nay agree on this score but then the neasures
necessary in that behalf have to be taken by the
appropriate authority and in the appropriate

manner. Part X1 of the Constitution itself
cont ai ns adequate provisions to remedy such a
situation and there is no reason why the necessary
nmeasures cannot be /taken to protect the edible oi
industry in the State in accordance with the

provi sions of the said Part."

It is thus evident that any manner of extension of protection to trade or
busi ness within the frontiers of State, at the cost of free inter-State trade or

comerce will not stand the test of Article 301.  The schene of
conpensatory taxes, operate in an entirely different sphere. They cannot be
confused with neasures which are bothin form and substance protectionist
i mposi tions.

In Brown Vs. Maryland (1827) 12 \Weat 419, the US Suprene
Court in the context of the conpetence of the States to enact and inpose a
duty on inports or exports has held that the power to regulate inter state
conmerce in non-discrimnatory fashion and "to break down or-to elimnate
barriers to trade anpngst the States" is an essential federal power. It has,
therefore, been said that in the absence of such a power "local interest
exerting powerful influences in State Legislatures would, in the long run,
prefer home industries over those that are out of state, establish tariff
barriers, or enploy other neans tending to Bal kanize the nation into hostile
trade areas." [See also WIliam O Doughlas J: From Marshall to Mukherjea
Tagore Law Lectures 1956 P. 169].

In Janes Vs. Commonweal th of Australia 1936 AC 578, referring
to McArthur’s case 28 CLR 530 it was hel d:
"It is now convenient to exam ne the actua
| anguage of the Constitution so far as relevant, in
order to ascertain its true construction. The first
guestion is what is neant by "absolutely free" in s.
92. It may be that the word "absol utely" adds
nothing. The trade is either free or it is not free.
"Absol utely" may perhaps be regarded as nerely
inserted to add enphasis. The expression
"absolutely free" is generally described as popul ar

or rhetorical. On the other hand, ’'absolutely’ my
have been added with the object of excluding the
risk of partial or veiled infringenents. |In any case,

the use of the | anguage involves the fallacy that a
word conpl etely general and undefined i s nost
effective. A good draftsman would realize that the
nere generality of the word nust conpe

[imtation inits interpretation. "Free" initself is
vague and indetermnate. It nust take its col our
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fromthe context. Conpare, for instance, its use in
free speech, free love, free dinner and free trade.
Free speech does not nean free speech; it neans
speech hedged in by all the | aws agai nst

def amati on, bl aspheny, sedition and so forth; it
means freedom governed by | aw, as was pointed

out in McArthur’'s case. Free love, on the contrary,
neans |icence or libertinage, though, even so, there
are limtations based on public decency and so
forth. Free dinner generally nmeans free of

expense, and sonetimes a neal open to any one

who cones, subject, however, to his condition or
behavi our not bei ng objectionable. Free trade
neans, in ordinary parlance;, freedomfromtariffs.

"Free" in s. 92 cannot be linmted to freedomin the
| ast nentioned sense. There may at first sight
appear to be sone plausibility in that idea, because
of the starting-point in time specified in the
section, '‘because of the sections which surround s.
92, and because the proviso to s. 92 relates to
custonms duties. But it is clear that nuch nore is
included in the term custons duties and other |ike
matters constitute a nerely pecuniary burden; there
may be different and perhaps nore drastic ways of
interfering with freedom as by restriction or
partial or conplete prohibition of passing into or
out of the State.

Nor does "free" necessarily connote absence of

di scrim nati on between inter-State and intra-State
trade. No doubt conditions restrictive of freedom

of trade anpng the States will frequently involve a
discrimnation; but that is not essential or decisive.
An Act may contravene s.92 though it operates in
restriction both of intra-State and of inter-State
trade. "

However, in India Part XllIl of the Constitution relates both to inter-
State trade and commerce as also intra-State trade.

In Fox Vs. Robbins [8 CLR 115], It was hel d:

"Sec. 92 of the Constitution does not refrane State
Acts by making new affirmative |egislation not
contenplated by the State Parlianment. It prevents
adverse discrimnation frombeing |lawful; so far as
the Act can be effectively worked in conformty
with the constitutional requirenent it still stands;
so far as it cannot it sinply ceases to operate."

Once it is held that the principle of res-extra comerciumis not
applicable, the decisions in Kalyani Stores (supra), H. Anraj (supra) and
Bhai l al Bhai (supra) having been rendered by a Constitution Bench woul d
constitute binding precedents. Once it is held that the Legislature has no
power to |levy any excise duty on inported liquor in excess of the
countervailing duty within the State, having regard to the constitutiona
[imtation inmposed in terms of Entry 51, List Il of Seventh Schedule to the
Constitution, such discrimnatory |evy must be held to be violative of Article
303(1) and 304(a) of the Constitution. As inport fee is an inmpost, thus, |evy
thereof in addition to countervailing duty would clearly attract the wath of
Article 304(a) of the Constitution. It has not been and could not have been
contended that the tax is conpensatory in nature as was the case in
Aut omobil e (supra). | am therefore, of the opinion that the inpugned
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i npost cannot be uphel d.

Bef ore parting, however, | may notice the subm ssion nade by M.
Iyer on behalf of the State of Kerala that the |icensees, having obtained a
privilege and enjoyed the benefit out of it, cannot, turn round subsequently
and repudi ate the obligations subject to which they obtained the privil ege.
The subm ssion of M. lyer is wholly ms-conceived for nore than one
reason. The nmanufacturers of |iquor outside the State of Kerala did not
obtain any privilege fromthe State. The decisions relied upon by the
| ear ned counsel, nanely, Har Shankar (supra), Jage Ram (supra), La
Chand (supra), Ms. Dial Chand G an Chand and Conpany (supra), thus,
cannot be said to have any application in the instant case. The decisions in
these cases were rendered in the fact situation obtaining therein. The
i censees therein questioned the power of the State to hold auction by the
State and/or they refused to comply with the ternms and conditions of |icence.
In fact in Harshankar (supra) the Court on the factual matrix obtaining
therein clearly came to the conclusion that the wit petition was not
mai nt ai nabl e as thereby the |icensees sought avoi dance from conpliance of
contractual terms and licensing conditions and, thus, they were not entitled
to any relief.” The wit petitioners before the H gh Court had not questioned
any of the ternms and conditions of the licence. 1In Kerala case they are not
even licenseesat all. They are nmanufacturers of potable liquor, licences
wher ef or had been granted by other States. The State of Kerala has not
parted any privilege in their favour. Even otherw se when the |egislative
conpetence of a State is-in question, the same goes to the root of the
jurisdiction. Once it is found that the State Legislature has exceeded its
jurisdiction in inmposing the inmpugned | evy, the sanme being a fraud on the
Constitution cannot be sustained on the procedural doctrine of estoppel or
wai ver .

For the reasons aforenentioned, Cvil Appeal No. 3017 of 1997 is
di sm ssed and i npugned judgnent rendered by the Punjab and Haryana
Hi gh Court quashing the Notification inmpugned before it is upheld. On
23.7.1998 when prayer for grant of interimrelief was being considered, a
prayer was nmade by Shri Harish N Salve, |earned Senior Counsel, appearing
on behalf of the State of Punjab, to the effect that operation of inpugned
judgnent rendered by the High Court nmay be stayed as the State was ready
to undertake before this Court to refund the amount that would be realized
by way of inport duty together with interest thereon @15% per annumto
the respondents in the event of dismissal of State’s appeal by this Court and
the said prayer having been acceded to, this Court stayed the operation of the
j udgrment rendered by the Hi gh Court upon the aforesaid undertaking. In
view of this, the State of Punjab is hereby directed to refund the anpunt that
has been realized by it by way of inport duty to the respondents together
with interest thereon @15% per annumfromthe date of its realization til
paynment, whi ch nust be nade within a period of three nonths.
Cvil Appeal Nos. 2696-2697 are all owed and the Notification
i mpugned before the Kerala Hi gh Court is quashed.
There shall be no order as to costs.




