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I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO 511 OF 2007

KRI SHAN .. .. APPELLANT
VERSUS
STATE OF J&K ... . RESPONDENT

ORDER

The appel | ant al ong with anot her accused Sansar Chand was put on
trial for offence under section 376 and 458 read with section 34 of
the Ranbir Penal Code (for short the 'RPC). The Sessions Judge,
Udhanpur, by its judgnent and order dated 21.01.1998 passed in
Sessions File No.3/91, held both of themguilty under the aforesaid
charges and sentenced each of themto wundergo rigorous inprisonnent
for life under section 376 RP.C. and pay a fine of Rupees twenty
thousand with default clause and to undergo rigorous inprisonnent for
ten years under section 458 RPC and pay a fine of Rupees ten thousand
each with default clause. It further directed that both the sentences
shall run concurrently. Both of them aggrieved by their conviction and
sentence preferred Crimnal Appeal No. 6 of 1998 before the High
Court of Janmu & Kashmir.

The Hi gh court by its judgnent and order dated 21.12.2005, while
di sm ssing the appeal, maintained the conviction under section 376 RPC
and altered the conviction and sentence of both the accused under
section 458 RPC into of fence under section 451 RPC and reduced the
sentence to rigorous inprisonment for three years. Both the sentences
were directed to run concurrently. Aggrieved by the sanme, both of them
preferred special |eave petition before this Court and by order dated
26.03. 2007, this Court granted leave limted to the appellant herein
and the special |eave petition filed by the other accused i.e. Sansar
Chand, was di smi ssed.

The prosecution started on the basis of a report given by PW1
the prosecutrix before the Oficer-in-Charge of the Chenani Police
Station on 01.04.1991 at 5 P.M According to the report, in the
ni ght between 31.03.1991 and 01.04.1991, the co-accused along with the
unknown person forcibly entered into the house of the prosecutrix. She
was first subjected to rape by the co-accused. It was further alleged
that an unknown person whom she could identify had al so comrtted rape
wi t hout her consent. After usual investigation, the police subnitted
the charge-sheet against the appellant and the co-accused and
ultimately, they were cormitted to the Court of Sessions to face t he
trial. The appellant denied to have committed the offence and clained
to be tried. In order to bring honme the charge, the prosecution
exam ned the prosecutrix as al so her daughter besides other persons.
The trial court on appreciation of evidence canme to the conclusion
that the prosecution has been able to prove its case beyond al
reasonabl e doubt and accordi ngly, convicted and sentenced both of them
as above. The appeal preferred by them as stated earlier, has been
di smissed by the High Court.

M. Tripurari Ray, |earned counsel appearing for the appellant,
draws our attention to the First Information Report and submits that
according to informant herself, the second person who conmitted the
rape was an unknown person. He points out that during the course of
the trial, the prosecutrix has not been able to explain how could she
come to know that the unknown person is none other than the appellant.
This in the submission of M. Ray, |earned counsel for the appellant,
creates doubt so far as the conplicity of this appellant in the crine
i s concerned.

M. Ashok Mathur, |earned counsel appearing for the respondent,



however, submts that the appellant was identified in the court and
that is sufficient to connect himwith the crinme. However, from the
evidence, he is unable to explain as to how the appellant’s complicity
in the crime surfaced. In such case, nere identification in the court
shal |l not be sufficient to hold himguilty. This |l eaves wus in doubt
and in the state of evidence, we do not feel it safe to sustain the
convi ction of the appellant.

In the result, we allow this appeal, set aside the inpugned
judgnent of conviction and sentence passed by the Hgh Court in
respect of the appellant herein by giving himbenefit of doubt. The
appellant is injail. He be set at liberty forthwith, if not required
in any other case.

[ CHANDRAMAULI KR. PRASAD]

[ PI NAKI CHANDRA GHOSE]
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KRI SHAN Appel I ant (s)

VERSUS

STATE OF J&K Respondent ( s)

(Wth office report)

16/ 01/ 2014 This Appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD
HON BLE MR, JUSTI CE PI NAKI CHANDRA GHOSE

For Appellant(s) M. Tripurari Ray, Adv.

M. B.S. Billowia, Adv.

M. Rajinder Singh, Adv.

M. A ay Kumar Aggarwal, Adv.
For M. Dinesh Kumar Garg, Adv.

Respondent ( s) M. Ashok Mat hur, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

This appeal is allowed in terns of the signed order

(Sanj ay Kumar) Court Master| (I'ndu Satija)



| Assi stant Registrar

(Signed order is placed on the file)



