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Date: 06/08/ 2009 This Appeal was called on for hearing today.
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For Appellant(s) M. Rajiv Shankar Dwi vedi, Adv.
M. Praveen K. Singh, Adv.
M. Ajay Choudhary, Adv.
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UPON hearing counsel the Court made the follow ng
ORDER

The appeal is dismssed in terns of the signed order.

(Hemal at ha Mohan) (Vinod Kul vi)
Sr.P. A Court Master

(Signed order is placed on file)
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPEALLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1206 COF 2007

BAI JNATH & ANR. APPELLANT (S)
VERSUS
STATE OF M P. RESPONDENT( S)
ORDER
The prosecution story is as under

th
On 19 Cctober, 1990 Manohar, the deceased had beaten one Ranesh



who had abused hima day earlier. On account of this incident, the
three accused, viz., Baijnath, Devi Singh and Saligram had devel oped
feelings of hostility towards him At about 10.00 A.M as Manohar

was taking his bath at the village well known as ‘Jhiriya Wl a

Kuan’ the three accused reached there armed with an axe, a knife

and a sword respectively and attacked himkilling himon the spot.
Sahodra Bai - PW4 who had gone to the well to draw water, saw the
incident and ran away to inform Anol Singh-PW3, the uncle of the
deceased, as to what had transpired. Anol Singh-PW3 then called

Kot wal Kudau-PW 2 and asked himto report the matter to the
pol i ce. An FIR was accordingly | odged at 12.00 noon. After
registration of the case the Investigating Oficer, Bhal enbdra

Shekhar Tiwari-PW19 reached the place of incident, made the

necessary inquiries and sent the dead body for the post-nortem
exam nati on. He al so recovered the brass pitcher and rope

bel ongi ng to Sahodra Bai and a bucket and |ota belonging to

Manohar whi ch were being used by himfor taking a bath. An axe

was al so recovered at the instance of Baijnath, a knife at the

i nstance of Devi Singh and a sword at the instance of Saligram The
first two weapons viz., the axe and the knife were sent for chenica
exam nation to the FSL, Sagar and were found to be stained with
human bl ood. On the conpletion of investigation the accused were

charged under Section 302/34 of the IPC and were brought to tria

before the Court of Sessi ons. The prosecution exani ned 19
witnesses in all including Sahodra Bai-PW4, Dharnendra Singh-
PW5 and Ratan Singh-PW6 as eye witnesses of the incident. In

their st atenent under Section 313 of the Code of Crimna
Procedure the accused denied all the allegations |evelled agai nst
them and pl eaded false inplication at the instance of Anobl Singh
They al so produced DW1, the father of PW5 Dharnmendra Singh in
support of their case in an attenpt to disprove the presence of

Dharmendra Singh and Ratan Singh at the time of incident.

The trial court on an appreciation of the evidence held that

the FIR had not been | odged at the police station but at the place of



incident and that in any case the statenent nade by PW2 Kot wal
Kudrau could not be said to be an FIR under Section 154 of Cr.P.C
The Court further held that the statenents of the eye-w tnesses did
not inspire confidence as they contained nmaterial differences inter-

se and as there appeared to be no apparent notive for the nurder
and an attenpt had been nmade to rope in Saligram created a

suspi ci on about the veracity of the witness account. The trial court
accordingly acquitted the accused. The State, thereupon filed an
appeal against acquittal which was allowed qua Baij Nath and Devi
Singh but disnmissed qua Saligram It is in these circunstances that
the matter is before us at the instance of the two accused who have

been convi ct ed.

M. Rajiv Shankar Dwi vedi, the |earned counsel for the
appel l ants, has first and forenpst pointed out that in the event that
the trial court on an appreciation of evidence had acquitted all the
accused, there was no reason whatsoever for the High Court to have
taken a different view on the sane evidence unl ess the findings of
the trial court could be said to be perverse. In this behalf, he has
pl aced reliance on Ganesh Bhavan Patel and Another Vs. State of
Maharashtra [AIR 1979 SC 135]. It has also been submitted that the
mat eri al di screpanci es which had been highlighted by the trial
court with regard to the evidence of the eye-witnesses as to the
nunber of injuries on the person of the deceased clearly spelt out
that the eye-wi tnesses had not seen the incident. He has finally
pl eaded that PW4 was the nost material but as her evidence was
not inspiring conviction should not have been recorded on her
st at ement .

Ms. Vi bha Datta Makhija, the | earned counsel for the State
has, however, supported the judgnment of the Hi gh Court and

submitted that the evidence of Dharnendra Singh and Ratan Singh
was credi bl e but there was no reason whatsoever to disregard the

testi mony of PW4 who had absol utely no ani mus agai nst the
accused and no reason to foist a false case on them She has al so
poi nted out that PW4 had conveyed the information with regard to

the incident to Roop Singh-PW1 and Anol Singh-PW3 and as these



two witnesses had affirmed the sane in their statenents, the

evi dence of these w tnesses was admi ssible as res gestae evidence
under Section 6 of the Evidence Act, 1872. In this connection, she
has pl aced reliance upon Sukhar Vs. State of U P. [ (1999) 9 SCC 507];

and Gentela Vijayavardhan Rao Vs. State of A P. [1996 (6) SCC 241].

We have given very careful consideration to the matter,
more particularly, as we are dealing with a judgment of reversal. It
is true that the trial court has given certain findings with respect to
the evidence which had led to the acquittal, but we are of the
opi nion that some of the findings recorded by the trial court were
unjustified and unrealistic. The broad principles dealing with
appreciation of evidence in a crininal nmatter have been | aid down
i n Bhogi nbhai Hirjibhai vs. State of Gujarat [ AIR 1983 SC 753,] and

we respectfully reproduce the sane : -

...... Overnuch i nmportance cannot be attached to minor
di screpanci es. The reasons are obvious :-

1. By and large a witness cannot be expected to possess a
phot ographic menory and to recall the details of an incident.
It is not as if a video tape is replayed on the nental screen

2. Odinarily it so happens that a witness is overtaken by
events. The witness could not have anticipated the occurrence
whi ch so often has an el enent of surprise. The ment al
faculties therefore cannot be expected to be attuned to absorb
the details.

3. The powers of observations differ fromperson to
person. What one may notice another may not. An object or
nmovenent mght enboss its image on one person’s m nd,
whereas it mght go unnoticed on the part of another.

4. By and | arge people cannot accurately recall a
conversation and reproduce the very words used by them
They can only recall the main purport of the conversation. It
is unrealistic to expect a witness to be a human tape recorder

5. In regard to exact tinme of an incident, or the tine
duration of an occurrence, usually people make their estimates
by guess work on the spur of the nonment at the tine of
i nterrogation. And one cannot expect people to make every
precise or reliable estimates in such matters. Again it depends
on the tine-sense of individuals which varies from person to
person.

6. Odinarily a witness cannot be expected to recal
accurately the sequence of events which take place in rapid
succession or in a short tine span. Awitness is liable to get
confused, or nmixed up when interrogated | ater on.

7. A wtness, though wholly truthful, is liable to be
overawed by the court atnosphere and the piercing cross-
exam nation made by counsel and out of nervousness nix up



facts, get confused regardi ng sequence of events, or fill up
details frominmagination on the spur of the nmonent. The sub-
conscious mnd of the witness sonetinmes so operates on
account of the fear of |ooking foolish or being disbelieved
though the witness is giving a truthful and honest account of
the occurrence witnessed by him---- perhaps it is a sort of
psychol ogi cal defence mechani sm activated on the spur of the
noment .

8. Discrepancies which do not go to the root of the nmatter
and shake the basic version of the w tnesses, therefore, cannot
be annexed wi th undue inportance. More so, when the al
i mportant "probabilities-factor" echoes in favour of the
version narrated by the wi tnesses.

It is undoubtedly true that an accused is entitled to draw

support with regard to his case fromdiscrepancies or flaws in the
prosecuti on evidence. Hurman fallibility, however cannot be ignored

as highlighted by this Court herei nabove. Wtnesses, cannot be, and
shoul d not be, expected to recall with conplete precision as to what

had happened nore particularly (as in this case) of a sudden attack
On the contrary, an attenpt by a witness to recapitul ate every
monent during the incident, or the evidence of several w tnesses
giving parrot |ike statenents, could smack of tutoring

We have exam ned the ocul ar evidence in the light of the
argunents raised by the | earned counsel for the parties and the
principles aforestated. W find absolutely no reason what soever to
di sregard the evidence of PW4. She has deposed that she had gone
to the well at about 9.00 or 10.00 A°M to draw water and for that
purpose, had taken a brass utensil and a rope and it was at that
time that she had seen Devi Singh and Baijnath causing injuries to
Manohar. She further stated that she had |l eft the utensil and rope
behind in panic and rushed to the house of Amol Singh to tell him
as to what had happened. Significantly the rope and brass utensil,
and t he bucket used by Manohar for taking a bath were recovered
fromthe spot by the Investigating officer. W find fromthe cross
exam nation of PW4 that there was not even the slightest
suggestion as to whether she bore any aninosity towards the
accused or that she had any reason to involve themin a fal se case
It is significant that it was on the information given by PW4 that
made Anol Si ngh further inforned Kot wal Kudaun about the
i nci dent, who then went to the police station and | odged the report.

We also find that the statement of Pw4 is corroborated by Anol



Singh and Roop Singh. Annol Singh PW3 stated that she had cone

running to himin panic and told himthat Manohar had been kill ed
by the accused and it was on this informati on that he had nade

arrangenent to send the information to the police. We find in this
background the statenent of PW3 is admi ssible as res gestae
evi dence. In Sukhar’'s case (supra) it has been observed : -

"Section 6 of the Evidence Act is an exception to the genera
rul e; whereunder the hearsay evidence becomes admi ssi bl e.

But for bringing such hearsay evidence within the provision

of Section 6, what is required to be established is that it nust
be al nbost cont enporaneous with the acts and there should

not be an interval which would allow fabrication. The
statements sought to be admtted, therefore, as forming part

of res gestae, must have been nade contenporaneously with

the acts or immediately thereafter ..."

Li kewi se in Gentela Vijayvardhan Rao’s case (supra) this Court
hel d: -

"The principle of |aw enbodied in Section 6 of the Evidence

Act is usually known as the rule of res gestae recognized in
English aw. The essence of the doctrine is that a fact which
though not in an issue, is so connected with the fact in issue
‘as to formpart of the sanme transaction’ that it becones
relevant by itself. This rule is, roughly speaking, an exception
to the general rule that hearsay evidence is not adm ssible.

The rationale in making certain statenent or fact adm ssible
under Section 6 of the Evidence Act is on account of the
spontaneity and i nmedi acy of such statenent or fact in

relation to the fact in issue. But it is necessary that such fact
or statenment nust have been made cont enporaneous with the

acts which constitute the offence or at |east i mediately
thereafter. But if there was an interval, however slight it

may be, which was sufficient enough for fabrication then the
statenent is not part of res gestae"

It will be seen that PW4 had nade her statenent to Anol
Singh within a few mnutes of the incident and can, therefore, be
taken as good evi dence.

Ganesh Bhavan Patel’s case undoubtedly postul ates that
i nterference should not be made by the Hi gh Court in an acquitta
appeal save in exceptional circunstances and if two views are

possi ble on the evidence and the Trial Court has taken the one in
favour of the accused, no interference is called for.

In the light of what has been observed herei nabove, we find
that the trial court was conpletely in error in disbelieving the
evi dence of PW4 as supported by the res gestae evidence of PW3
and the High Court was justified on a re-appreciation of the
evi dence in setting aside the judgnent of the Trial Court.

t hese observations, we dism ss the appeal



(J.M PANCHAL)
NEW DELHI ,
AUGUST 6, 2009.



