N= I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NGs. 1578-1579 of 2004

NEW I NDI A ASSURANCE CO. LTD. .. APPELLANT( S)
VERSUS
VIMAL DEMVI RESPONDENT( S)
ORDER
1. These appeal s, at t he i nstance of t he i nsurance

conmpany (the appellant), arise froma notor accident
cl ai m case

2. The appellant is aggrieved by the Hi gh Court Order
that even though holding in express terns that the
liability of the insurer was linited to Rs.50, 000/ -
and interest thereupon, went on to direct it to pay

t he entire compensati on anount of Rs. 4, 90, 000/ -

along with interest, to the claimants and then to

recover t he anount beyond its liability
Rs. 50, 000/ - fromthe owner of the vehicle involved

in the accident.

3. M. K. L. Nandwani, |earned counsel appearing for
the insurance conpany, submitted that the liability
of the appellant being linmted to Rs.50,000/-, the
Hi gh Court was in error in making such a direction

In respect of t he subni ssi on, he relied upon

Constitution Bench decision of this Court in New
I ndia Assurance Co. Ltd. v. CM Jaya & Os., (2002)

2 SCC 278.
4. M. MR Calla, |earned senior counsel appearing for
t he respondent, in hi s reply submitted t hat

reliance placed on the Constitution Bench decision

was m spl aced and the appell ant overl ooked the finer

poi nt of distinction made in the decision in CM

Jaya. He submitted that in the case in hand, the

Hi gh Court had noticed the Avoi dance Cl ause in the

policy which was in the follow ng ternmns:
"AVO DANCE OF CERTAIN TERMS AND RIGHT OF
RECOVERY.

"Nothing in this Policy or any Endorsenent
hereon shall affect the right of any person
indemified by this policy or any other
person to recover an amount under or by
virtue of the provisions of the Mdtor Vehicle
Act, 1939, Section 96

But the Insured shall repay to the conpany
all suns paid by the conmpany which the
conmpany woul d not have been liable to pay but
the said provisions.”

5. The Avoi dance Cl ause came up for consi deration
before a three Judges Bench of this Court in Amit
Lal Sood & Anr. v. Kaushal ya Devi Thapar & Os.
(1998) 3 SCC 744. Inits decision in that case this
Court observed:
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"13. In the policy in the present case al so,
there is a clause wunder the heading:
" AVO DANCE OF CERTAIN TERVS AND RI GHT OF
RECOVERY" whi ch reads thus:

"Nothing in this policy or any endorsenent
hereon shall affect the right of any
person indemified by this policy or any
ot her person to recover an anount under or
by virtue of the provisions of the Mtor
Vehi cl es Act, 19339, Section 96. BUT the

i nsured shall repay to the Conpany al

sunms pai d by the Conpany which the Conpany
woul d not have been liable to pay but for
the said provisions."

14. The above cl ause does not enable the

i nsurance conpany to resist or avoid the

cl aimmade by the clainmant. The clause wll
arise for consideration only in a dispute
bet ween the insurer and the insured. The
question whet her under the said clause the
i nsurer can claimrepaynent fromthe insured
is left open. The circunstance that the
owner of the vehicle did not file an appea
agai nst the judgnment of the Single Judge of
the H gh Court under the letters patent may
al so be relevant in the event of a claimby
the i nsurance conpany agai nst the insured for
repaynment of the anmount. W are not
concerned with that question here.

15. 1In t he result, we hol d t hat t he
i nsurance conpany is also liable to neet the
claimof the clainmant and satisfy the award
passed by the tribunal and nodified by the

H gh Court. The judgnent of the Hi gh Court
insofar as it exonerates the insurance

conmpany (5th respondent herein) fromthe
liability, is set aside. The award passed by
the Division Bench of the High Court can be
enforced agai nst the 5th respondent al so. The
appeal is allowed to the extent indicated

above. The parties will bear their
respective costs."

M. Calla further subnmitted that in CM Jaya &

Ors. a Constitution Bench of this Court indeed held
that in a policy for limted liability it was not
open to the Court to direct the insurance conpany to
make any paynent beyond the anmount of the linited
liability but it took note of the decision in Anrit
Lal Sood with approval. He referred to paragraphs
10 and 16 of the judgnent in C M Jaya where the
decision in Anmrit Lal Sood is noticed with approval

The Avoi dance Clause in the policy in this case

makes all the difference and the direction of the

H gh Court to the appellant, insurance conpany to

make payment of the full amount of conpensation to

the claimants and to recover its dues fromthe owner

of the vehicle is directly in accordance with that
Cl ause. In our view, the submission of M. Callais
wel | founded. The appellant in this case can derive
no benefit fromthe decision in CM Jaya.



8. W find no merit in t hese appeal s. These are
di sm ssed.

9. In case the insurance conpany has not made paynent/
deposited the full amount of compensation so far, it
must do so within two nonths fromtoday.

No costs.
.................. J
(AFTAB ALAM
.................. J
(R M LODHA)
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ORDER

The Civil Appeals are disnm ssed.
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