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CASE NO. :
Appeal (civil) 30 of 2005

PETI TI ONER
Chairman / M D. Mahanadi Coal fields Ltd. and Os.

RESPONDENT:
Sri Sadashi b Behera and Os.

DATE OF JUDGVENT: 05/01/2005

BENCH
R C. LAHOTI, CJ. & G P. MATHUR

JUDGVENT:
JUDGVENT

G P. MATHUR, J.
1. Leave granted.

2. This petition, by special |eave, has been preferred agai nst the judgnent
and order dated 21.11.2002 of Orissa Hi gh Court by which the review
petition filed by the appellants for reviewing the order dated 7.12.1999
was di sposed of with certain directions.

3. Respondent No.1, Sadashi b Behera passed certificate examnation in

wel ders trade fromlIndustrial Training Institute in the year 1992.
Thereafter, he did one year apprenticeship training in the welders trade
wi th Mahanadi Coal fields Ltd. It appears that some appointnents were to be
made i n Mahanadi Coal fields Ltd. for which purpose he was called for
interview, but he was not given any appointnment order. He then filed a wit
petition under Article 226 of the Constitution being QIC No.13025 of 1996
praying that a wit of nandanus be i'ssued conmandi ng the appellants in the
present appeal to give himappointnent on the post of Wl der. Reference in
the wit petition was nmade to the judgnent and order dated 3.9.1996 of the
H gh Court passed in QJC No. 644 of 1996 whi ch indicated that sone vacancies
still existed in the establishnent. The appellants herein, who were
respondents in the wit petition before the H gh Court, filed a counter
affidavit and it was pleaded therein that they were bound by the
reservation policy notified by Government of India and that the stand of
the wit petitioner that some posts of welders were |ying vacant is not
correct. The High Court held that there were 9 vacancies on the post of
wel der, out of which 5 were reserved for general category. The wit
petitioner’s placenent in the nerit [ist was 5th and as the person who was
pl aced at nunber 4 had not joined, he was entitled for being appointed on
the post of welder. The writ petition was accordingly di sposed of by the
order dated 7.12.1999 and a direction was issued to the appellants herein
to appoi nt respondent no.1 on the post of welder within a period of two
nont hs.

4. The appellants filed a review petition mainly on the ground that there
were only 7 sanctioned posts of welders and not 9 as had been nentioned in
the judgnent. It was pointed out that the docunent which was annexed al ong
with the counter affidavit as annexure A was not an order of sanction of
posts but was only a proposal nmade to the authorities for sanctioning 9
posts in the welders trade. The conpetent authority had in fact sanctioned
only 7 posts in the said trade. It was also submitted in the review
petition that fromthe year 1998 onwards, the workl oad had consi derably
reduced, as a result there was no necessity of filling up the fourth post
in the welders trade from anongst the general category. It was further
submitted that the nanagenent had al so taken a decision to introduce a

vol untary retirenent scheme on account of reduction in work and to reduce
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the expenditure. The review petition was di sposed of by the judgnent and
order dated 21.11.2002 which is the subject matter of challenge in the
present appeal and the relevant part of the order is being reproduced
bel ow.

"Upon hearing the counsel for parties and on perusal of the

rel evant papers, we find that in two separate affidavits affirned
by responsible officers of the petitioners filed in the wit
petition it was stated as if nine vacant posts were

avai | abl e/ sancti oned. Having not correctly stated the facts, for
whi ch, the petitioners are thenmsel ves responsible their prayer to
review the order passed in the wit petition is not reasonable.

It is now submtted by Shri Patnaik, counsel for the petitioners
that only five persons were appointed as wel der, but two reserved
posts (one for S.C. and one for S.T.) have not been filled up

I'n view of the fact that since 1996 those two reserved posts are
| yi ng-vacant and the petitioners claimbeing legitimte, we direct
the petitioners to de-reserve one reserved post and give

appoi ntnent to opposite party no.1 within two nonths hence."

5. I'n our opinion, the viewtaken by the H gh Court is clearly
unsustainable. It is not disputed that in fact only 7 posts in the welders
trade had been sanctioned by the conpetent authority. The judgment dated
7.12.1999 by which the wit petition had been di sposed of earlier had
proceeded on the basis that there were 9 sanctioned posts out of which 5
posts were meant for general category and the wit petitioner (respondent
no.1l in the present appeal) having secured 5th rank in the said category,
he was entitled to be given an appointnment. The appellants filed the review
petition explaining the m stake which had occurred on account of the fact
that a docunent which was nerely a proposal nade to the higher authorities
for sanctioning the post was treated to be an order of sanction of posts.
When the sanctioned posts were only 7, the wit petitioner could not claim
any right to be given an appointment having regard to the reservation
policy which was applicable to the establishnent of Mahanadi Coal fields
Ltd. on account of the notification issued by Governnent of India. The
direction issued by the Hi gh Court in the inpugned order to the effect that
one of the two reserved posts |ying vacant be de-reserved and appoi nt nent
be given to respondent no.1 is, therefore, erroneous. The appellants are
fully bound by the reservation policy and it is not open to the H gh Court
to issue a wit for disregarding the said reservation policy which had been
enforced by the notification issued by Government of I'ndia and then to give
appoi ntnent to a general category candidate on a post which is neant for a
reserved category candi date.

6. There is another aspect of the matter which deserves consideration. The
whol e stand of the wit petitioner (respondent no.1 in this appeal) was
that he had undergone apprenticeship training with Mahanadi Coal fields Ltd.
and, therefore, he was entitled to be appointed on the post of welder. The
Apprenticeship Act was enacted in the year 1961 and as the preanble shows
that it is an Act to provide for the regulation and control of training of
apprentices and for matters connected therewith. Section 2(aa) defines an
"apprentice" and it means a person who is undergoi ng apprenticeship
training in pursuance of a contract of apprenticeship. Section 2(aaa)
defines ‘apprenticeship training’ and it neans a course of training in any
i ndustry or establishnent undergone in pursuance of a contract of
apprenticeship and under prescribed ternms and conditions which may be
different for different categories of apprentices. Section 4 provides that
no person shall be engaged as an apprentice to undergo apprenticeship
training unless he has entered into a contract of apprenticeship with the
enpl oyer and the training shall be deened to have commenced on the date on
whi ch the contract of apprenticeship has been entered into. It further
provi des that every such contract shall be sent by the enployer to the
Apprenticeship Advisor for registration. Sections 6 and 7 |ay down that the
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peri od of apprenticeship training shall be specified in the contract of
apprenticeship and the sane shall terminate on the expiry of the period of
apprenticeship. Rule 6 of Apprenticeship Rules, 1991 (hereinafter referred
as the Rules) mandates that the contract shall be sent by the enployer for
registration within three nonths of date on which it was signed. Sub-rule
(3) of Rule 6 provides that the obligation of the enployer and that of the
trade apprentice shall be as specified in Schedule V or VI, as the case may
be. C ause 10 of Schedule V which relates to the obligation of the enpl oyer
reads as foll ows:

"(10) It shall not be obligatory on the part of the enployer to offer any
enpl oyment to the apprentice on conpletion of period of his apprenticeship
training in his establishnent nor shall it be obligatory on the part of the
apprentice to accept an enploynent under the enpl oyer."

These provisions show that apprentice is a person who is undergoing a
training in pursuance of a contract of apprenticeship duly registered with
the Apprenticeship Adviser and the enployer who is inparting training is
under no obligationto offer any enploynent to such a person. The

| egi sl ature has made the aforesaid position clear by nmaking a specific
provision-in this regard nanmely Section 22 in the Act and sub-section (1)
thereof |ays down that it shall not be obligatory on the part of the

enpl oyer to offer any enpl oynent to any apprentice who has conpleted the
peri od of his apprenticeship training. Sub-section (2) however provides
that notwi thstandi ng anything in sub-section (1) where there is a condition

in a contract of apprenticeship that apprentice shall, after successfu
conpl etion of apprenticeship training, serve the enployer, the enployer
shal I, on such conpl etion, be bound to offer suitable enployment to the

apprentice, and the apprentice shall be bound to serve the enployer in that
capacity for such period and on such renmuneration.as may be specified in
the contract. Thus the provisions of the Act and the Rul es nmade thereunder
show that in absence of any condition in the contract which is entered into
bet ween t he enpl oyer and the apprentice at the tine of comencenent of his
apprenticeship training and which i's registered with the Apprenticeship
Adviser to the effect that the apprentice shall serve the enpl oyer, an
apprentice cannot claimany right to get an enpl oynent on successfu
conpletion of his training. It is/not the case of the respondent no.1 that
in the contract of apprenticeship there was any condition that after

conpl etion of training he woul d serve the enployer and in absence of such a
condition, the enployer nanmely the appellants-are not bound to of fer any
enpl oyment to them In absence of any legal right inheringin the wit
petitioner (respondent nol herein) no wit of mandanus coul d be issued
conmandi ng the appellants to give an appointnent to himon the post of

wel der.

9. For the reasons discussed above the appeal is allowed and the judgnent
and order dated 7.12.1999 and al so the order dated 21.11.2002 of the Hi gh
Court are set aside.

No order as to costs.




