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1. These appeal s have been preferred against the judgnent and fina

order dated 24.11.2003 passed by the High Court of Calcutta in APO
Nos. 346 and 347, by way of which the H gh Court rejected the <claim
of the appellant to maintain the Conpany Petition filed under Sections
397 & 398 of the Conmpanies Act, 1956 (hereinafter referred to as the
"Act 1956').

2. Facts and circunstances giving rise to these appeals are that:

A Shri S. K. Roy (Respondent No. 2) issued and allotted 30,000
shares of the Respondent No. 1 conpany to hinmself and his relatives,
and being the majority share holder therein, hence acquired contro
over the respondent-conpany.

B. Shri Ajit Kumar Chatterjee (3.66% shares) and Shri Arghya Kusum
Chatterjee (1.01% shares) filed Conpany Petition No. 222 of 1991 under
Sections 397 and 398 of the Act 1956, before the H gh Court of
Cal cutta with the consent of Ms Bhagwati Devel opers Pvt. Ltd. (4.78%
shares) (hereinafter referred to as ‘the appellant’) and Shri R L.
Gaggar (7.61% shares), alleging m s-nmanagenment and oppression.

C Respondent No. 2 contested the said Conpany Petition by raising
the prelimnary issue of mmintainability, stating that the wvalid
shares held by the petitioners and consenting parties therein, were
val ued at less than 10 per cent of the total shareholding, and thus,
the petition itself was not maintainable. The Conpany Court Judge
vide order dated 13/14.1.1992, dism ssed the said Conpany Petition as
not maintainable, allowi ng the aforenentioned prelinmnary objection
wi thout entering into the nerits of the case.

D. Shri Ajit Kumar Chatterjee and Shri Arghya Kusum Chatterjee
both petitioners therein, filed two appeals being Nos. 40 and 35 of
1992 respectively, before the Division Bench of the Calcutta Hgh
Court challenging the dism ssal of the Conpany Petition on the ground
of maintainability. Both the appeals were consolidated and heard
t oget her.

E. On 16.11.1993, Shri Ajit Kumar Chatterjee joined the Board of
Directors of the conpany and filed applications for withdrawal of the
appeal s. The Division Bench of the H gh Court, vide order dated
16. 11. 1993 al l owed the said applications, and dism ssed his appeal as



withdrawmn. A similar order was passed by the Division Bench on
18.11.1993 while allowing a simlar application filed by Shri Arghya
Kusum Chatterjee, and therefore, his appeal was also disnissed as
wi t hdr awn.

F. The appellant filed two applications before the Division Bench
on 22.12.1993 for the purpose of recalling the order of dismssal of
the said appeals, and for the transposition of the Chatterjee brothers
as profornma respondents, whilst substituting the appellant as the sole
appel lant therein. The Division Bench, vide order dated 2.2.1995
di smissed the said application by a detailed judgnent, labelling the
appellant as a stranger having no locus standi whatsoever, and
observing that as the appeal was no | onger pending, the question of
transposition of parties did not arise. Mreover, it was observed
that there had been an inordinate delay in the filing of such an
appl i cation.

G Aggrieved, the appellant preferred S.L.P.(C Nos. 19193 and
19217 of 1995 before this court, challenging the order dated 2.2.1995.
This Court entertained the said petitions, granted | eave, and disposed
of the appeals vide judgnent and order dated 26.4.1996, observing that
the appell ant may prefer independent appeals, challenging the judgnent
and order dated 13/14.1.1992, passed by the Ilearned Single Judge,

further stating that if such an appeal was infact filed, the sane
woul d not be dismissed by the Division Bench on grounds of limitation
or locus standi. However, it would be open for Respondent No.2 to
contend, that the ground upon which the Conpany Court Judge had
di smi ssed the Conpany Petition, was indeed just, i.e. the respondent

could defend the order passed by the Conpany Court Judge. Furt her
the effect of withdrawal of the appeals by Chatterjee brothers on the
appeals filed by t he appel I ant, woul d al so be exam ned.
Additionally, the dism ssal of the appeals as w thdrawn, preferred by
Chatterjee brothers, would not come in the way of the appellant
rai sing such contentions as are permissible and available to it in
|l aw. This Court disposed of the said appeals w thout expressing any
opi nion on nerit.
H. I n pursuance of the order dated 26.4.1996 passed by this Court,
the appell ant preferred appeal Nos. 346 and 347 of 1996, whi ch have
been di sm ssed vide i nmpugned judgnent and order dated 24.11.2003.
Hence, these appeal s.

3. Shri Sunil Kumar Gupta, |learned senior counsel appearing on
behal f of the appellant, has submitted that the Hgh Court, while
di smissing the appeals filed by the appellant, failed to appreciate
the judgnent and order of this Court dated 26.4.1996, wherein this
Court had held, that the issues of limtation and the |ocus standi of
t he appell ant woul d not be questioned. The Division Bench of the High
Court hence, ought not to have non-suited the appellants on the issue
of locus standi. The Chatterjee brothers had w thdrawn their appeals,
and thus, the H gh Court has erred in its interpretation of the order
of this Court in correct perspective, and has therefore, rendered the
appel lant renediless. Even if the said Conpany Petition had been
wi t hdrawn, the appellant with whose consent the Conpany Petition had
been filed, was certainly entitled to revive the said Conpany
Petition, and to challenge the order of the Conpany Court Judge before
the Division Bench. It was not permissible for the Division Bench to
dismiss the applications filed by the appellant wthout so nuch as
going into the nmerits of the case, sinply relying upon the earlier
Di vi si on Bench judgment and order dated 16.11.1993. Such a course
adopted by the High Court, has rendered the order of this Court dated
26.4.1996, a nullity. Thus, the appeal s deserve to be all owed.

4, Per contra, Shri Ashok H Desai, Shri Bhaskar P. Gupta, Shri
Abhijit Chatterjee, Shri Jaideep GCupta, |earned senior counse
appearing on behalf of the respondents, have opposed the appea
contendi ng that Chatterjee brothers had withdrawn both their appeals,
as well as Conpany Petition No. 222 of 1991. Therefore, it was not



perm ssible for the appellant to nove applications for inpleadnment and
transposition. It is evident that such applications cannot be
entertained where the Conpany Petition itself is not pendi ng.
Furthernore, the learned Single Judge had rightly held, that the
present appellant and Shri R L. Gaggar, the consenting parties, were
neither eligible nor conpetent to give such consent, as they did not
possess valid shares. Mreover, one of them had given consent through
the Power of Attorney holder, which is not in accordance wth |aw
This Court, vide its order dated 26.4.1996 did not set aside the
judgnent and order of the Hi gh Court dated 16.11.1993. Thus, the sane
has rightly been relied upon by the Hgh Court in its inpugned
judgnent. The appeals are devoid of any nerit, and are hence, liable
to be di sm ssed.

5. We have considered the rival subnissions nmade by the |earned
counsel for the parties and perused the records.

6. The right to apply for the winding up of a conpany is avail abl e,

provi ded that the applicant satisfies the requisite requirenents under

Sections 397, 398 and 399 of the Act 1956, with respect to holding 10%
shares in the total share-holding of the conpany. It is not necessary
that the petitioner(s) nmust hold the sane individually. Such a w nding
up petition can even be filed after obtaining the consent of other

sharehol ders, so as to nmeet the requirenment of having an aggregate of

10 per cent out of the total share-hol ding.

7. The said application is maintainabl e under Section 397, where
the affairs of the conpany are being conducted in a manner that is
prejudicial to public interest, or in a manner that is oppressive with
respect to any nenber or nmenbers of the conpany. (Vide: MS.DC
Radhar amanan v. M S.D. Chandrasekara Raja & Anr., AIR 2008 SC 1738)

8. In Rajahmundry Electric Supply Corporation Ltd. by its Vice-
Chai rman, Appanna Ranga Rao v. The State of Andhra, AIR 1954 SC 251,
this Court, while dealing with a case under Section 397 of the Act
1956 and Section 153(c) of the Indian Conpanies Act, 1913, which were
anal ogous to the provisions of Section 397 of the Act 1956, held, that
the issue of whether the petitioner had obtained consent of the
menbers of the conpany in order to neet the requirenents of hol di ng
1/10th of the total shares, is to be exam ned in |light of whether such
a nunber was infact attained and maintained on the actual date of
presentation of the Conpany Petition in court, and in the event that a
menber |ater w thdraws consent, the same would not affect either the
right of the applicant-petitioner to proceed with the application, or
the jurisdiction of the court to dispose of it on nerits.

9. In Ms. Dale and Carrington Invt. (P) Ltd. & Anr. v. P. K
Prat hapan & Ors., AIR 2005 SC 1624, this Court dealt with the issue of
transfer of shares without seeking the perm ssion of the Reserve Bank
etc. and held as under:
" On the question of |locus standi the | earned counsel for
t he r espondent cited Raj ahnmundry El ectric Suppl y
Corporation Ltd. v. A Nageshwara Rao and others, AIR 1956
SC 213, wherein it was held that the validity of a petition
must be judged fromthe facts as they were at the tinme of
its presentation, and a petition which was valid when
presented cannot cease to be maintainable by reason of
events subsequent to its presentation. In S. Varadarajan v.
Venkat eswara Sol vent Extraction (P) Ltd. and others (1994)
80 Conpany Cases 693, a petition was filed by the applicant
and four others under Sections 397 and 398 of the Conpanies
Act. During the pendency of the petition, the four other
persons who had joined the applicant in filing the petition
sold their shares thereby ceasing to be sharehol ders of the



company. It was held that the application could not be
rejected as not maintainable on the ground that the four
sharehol ders ceased to be sharehol ders of the conpany. The
requi renent about qualification shares is relevant only at
the tine of institution of proceeding. |In Jawahar Singh
Bi kram Si ngh v. Sharda Talwar (1974) 44 Conpany Cases 552

a Division Bench of the Delhi H gh Court held that for the
pur poses of petition under Sections 397/398 it was only
necessary that nmenbers who were already constructively
before the Court should continue to proceedings. It is a
case in which the petitioner who had filed a petition died
during the pendency of the petition. Wile filing the
petition he had obtained consent of requisite nunber of
sharehol ders of the conpany, anbng themhis wife was also
there. The Court further observed that since wfe of the
petitioner was already constructively a petitioner in the
original proceedings, by virtue of her having given a
consent in witing, she was entitled to be transposed as
petitioner in pl ace of her husband. "

(Enphasi s added)

10. Section 399 of +the Act 1956, neither expressly nor by
implication requires, that the consent to be accorded therein, should
be given by a nmenber personally, as the same can al so be given by the
Power of Attorney hol der of such a shareholder. Furthernore, the issue
of consent nust be decided on the basis of a broad consensus approach

inrelation to the avoi dance and subsistence of the case. The sane
nmust be decided on the basis of the formof such consent, rather on
t he substance of the same. There is hence, no need of witten consent,
or even of the consent being annexed wth the Conpany Petition

(Vide: P. Punnaiah & Ors. v. Jeypore Sugar Co. Ltd. & Os., AIR 1994
SC 2258; and J. P. Srivastava and Sons Pvt. Ltd. & Os. v. Ms.
Gnal i or Sugar Co. Ltd. & Ors., AR 2005 SC 83)

11. In view of the above, the case at hand is required to be
considered in the light of aforesaid settled propositions of |aw,

whi ch provide that where the Conpany Petition is filed with the
consent of the other shareholders, the sane nust be treated in a
representative capacity, and therefore, the making of an application
for withdrawal by the original petitioner in the Conpany Petition

woul d not render the petition under Sections 397 or 398 of the Act
1956, non-exi stent, or non-nmintai nable. The other persons, i.e., the
constructive parties who provide consent to file the petition, are in
fact entitled to be transposed as petitioners in the said case.
Additionally, in case the petitioner does not wish to proceed with his
petition, it is not always incunbent upon the court to dismss the
petition. The court may, if it so desires, deal with the petition on
merit without dismssing the sane. Further, there is no requirenent
in law for the shareholder hinself, to give consent in witing. Such
consent may even be given by the power of attorney holder of the
shareholder. |If the sharehol der who had initially given consent to
file the Conpany Petition to help nmeet the requirenent of 1/10th share
hol ding, transfers the shares held by him or ceases to be a
shareholder, the sane would not affect the maintainability and
continuity of the petition

12. The Conpany Court Judge disnmissed the petition on nmerits, vide
judgnent and order dated 13/14.1.1992. Appeals were preferred, and
the first appeal was withdrawn by Shri Ajit Kumar Chatterjee, vide
order dated 16.11.1993.

13. The said application was also opposed by another appellant,
namely, Shri Arghya Kusum Chatterjee. However, the court passed the
foll owi ng order:

"In the instant case, as the applicant No. 1 goes out of



the picture and the appeals in so far as the appellant No.1
stand di sm ssed for non-prosecution, the Conpany Petition
is not mintainable and the appeals are al so not
mai ntai nable in the sane ground in view of the fact that
with regard to two other appeals, one on the question of
mai ntai nability of the appeal and the other on the question
of merit of the appeal. If the mintainability of the
appeal could not be proceeded within that event the other
appeal al so could not be proceeded with.

Accordi ngly, when one of the parties in appeals does not
want to proceed with the appeals the Court has no
jurisdiction to conpel that party to continue wth the
appeal s against his will. Further, if that party is allowed
to withdraw fromthe appeals and if it is evident that the
petition itself could not be maintainable in the absence of
that party in that event the entire petition and/or the
appeal shall fail and could not be proceeded with under the
| aw. Accordingly, both the appeals stand disnissed as the
same could not be proceeded with because of the facts and
circunst ances stated above. The applications filed today
are all owed. "

14. The aforesaid order makes it clear that the Division Bench has
reasoned, that if a party is allowed to withdraw fromthe appeal, and
it is evident that in the absence of such party, the petition itself
could not be naintainable, then the entire petition and/or the appea
shall fail, and cannot be proceeded with under the |aw Such an
observation has been nmade by the Division Bench without exam ning the
i ssue of maintainability of the Conpany Petition on nerits.

15. Anot her Chatterjee brother, namely, Shri Arghya Kusum Chatterjee
withdrew his Appeal No. 40 of 1992, vide order dated 18.11.1993. The
Court observed, that in view of the order dated 16.11.1993, no order
was necessary, for the reason that if one appeal fails, the other
cannot be naintained. The court further held:
"W place it on record that the appellant No. 2 does not
wi sh to proceed with the above appeals and also prays for
di sm ssal of the applications under Sections 397 and 398 of
t he Conpani es Act which stand di snissed by the order passed
by the | earned Trial judge. So, it is placed on record
that both the appellant Nos. 1 and 2 do not wsh to
proceed with the appeal s which were already dism ssed by us
for non - prosecution on 16th Novenber, 1993.
Accordingly, both the applications are disposed of."

16. I medi ately after the said wthdrawal of the appeals, the
present appellant noved an application dated 22.12.1993, to recall the
af oresaid orders dated 16.11.1993 and 18.11.1993, and for transposing
the appellant in place of the Chatterjee brothers, while naking them
prof orma respondents. The said application was rejected by order
dated 2.2.1995, on the prenise that the petitioners, as well as the
constructive parties, i.e., the consent givers had not obtained their
share holding validly. The appeals filed by the Chatterjees had been
wi thdrawn. Thus, in light of such a fact-situation, the question of
entertaining any application for either the addition or transposition
of parties, could not arise. The court further made a distinction
bet ween the present case and Rajahmundry’s case, observing that the
facts of the case at hand, were quite distinguishable from those in
Raj ahnundry’s case, as in the latter, the consenting party had
withdrawn its consent, while here, the constructive consenting party
has withdrawn its case.

17. The appel | ant being aggrieved, preferred appeals before this
Court, which were disposed of vide judgnment and order dated 26.4.1996

giving liberty to the appellant to file an independent appeal against
the order of the Conpany Court Judge dated 13/14.1.1992. Further, it
was al so open to the respondents to contend that the conpany petition



itself was not nmintainable for the reason given by the Conpany Court
Judge, i.e. not having the requisite 10% share hol ding. The said
order dated 26.4.1996, was passed at the behest of the respondents,
with their consent, stating that they would not raise the issues of
limtation, or of the locus standi of the appellant.

18. In view of the above, the appellant preferred the appeals which
were dism ssed vide inpugned judgnent and order dated 24.11.20083,

relying upon an observation nade by the Division Bench earlier, to the
effect that, in view of the fact that the Chatterjee brothers had
withdrawn their appeals, and that the Conpany Petition had been
decl ared as not maintai nable by the Conpany Court Judge, the question
of entertaining any appeal with respect to the same, could not arise.

After the withdrawal of the said appeals by the Chatterjees, the
appellant did not have any right to proceed with the origina

application by any neans, whatsoever

19. The High Court in the inpugned judgnent, did not take into
consideration the effect of the order of this Court dated 26.4.1996

and rendered the sane a nullity, giving unwarranted weightage to the
earlier orders of the Division Bench dated 16.11.1993 and 18.11.1993,

for the reason that this Court, while passing an order on 26.4.1996

did not set aside those orders, and therefore, the sane renained
intact. Furthernore, the Court did not exanine whether a petition
filed in representative capacity can be withdrawn unilaterally by the
party before the court, and what effect Order XXIIl Rule 1 (5) CPC
whi ch provides that court cannot pernmit a party to wthdraw such a
case without the consent of the other parties, would have.

20. The courts have consistently held, that a suit filed in
representative capacity al so represents persons besides the plaintiff,
and that an order of w thdrawal nust not be obtained by such a
plaintiff wthout consulting the category of peopl e t hat he
represents. The court therefore, must not normally grant perm ssion
to withdraw unilaterally, rather the plaintiff should be advised to
obtain the consent of the other persons in witing, even by way of
ef fecting substituted service by publication, and in the event that no
objection is raised, the court may pass such an order. If the court
passes such an order of withdrawal, knowing that it is dealing with a
suit in a representative capacity, wthout the persons bei ng
represented by the plaintiffs being nade aware of the same, the said
order would be an unjustified order. Such order therefore, is w thout
jurisdiction. (Vide: M. RamDei v. M. Bahu Rani, AR 1922 Pat. 489

M. Jaimala Kunwar & Anr. v. Collector of Saharanpur & Os., AIR 1934
Al'l. 4; and The Asian Assurance Co. Ltd. v. Madholal Sindhu & Os.,
Al'R 1950 Bom 378)

21. The rel evant parts of the inpugned order provided as under:

l. Now t he crucial question comes for consideration that when it is
established fact as evident fromthe reading of the order of the
Hon' bl e Suprene Court that there was no existence of the origina
Conpany Petition since withdrawal of the Chatterjee brothers, can
there be any existence of any appeal arising out of the said Conpany
Petition and in our considered view the only answer to this «crucia
question nust be in the negative.

. According to the observation of the learned Single Judge the
Conpany Petition was invalid and ineffective at the tinme of its
institution, because, one of the Chatterjee brothers was not a
"menber"” within the nmeaning of the Conpanies Act and at the same tinme
one of the consenting parties nanely, R L. Gaggar had w thdrawn his
consent soon after filing of the original application and on both
these counts, even if the Chatterjee brothers had not w thdrawn, the
Conpany Petition could not be accepted as a valid petition in the eye
of law and we have al ready recorded that these findings of the |earned
Si ngl e Judge were upheld by the Division Bench while disposing of the
petitions filed by the BDPL and even taking the risk of repetition it
can be stated that the Hon ble Supreme Court did not interfere wth



the findings of the Division Bench in this regard while recording its
order dated 26th April, 1996

1. We are of the viewthat the order of the previous Division
Bench dated 16th Novenber, 1993 and 2nd February, 1995 were not
touched by the Hon' ble Suprene Court regarding recognition of the
wi t hdrawal of Chatterjee brothers both fromthe appeals as well as
fromthe original Conpany Petition and in that background the present
appel I ant being a consenting party, and that consent too not being
above | egal scrutiny, has no legal right to proceed with the present
appeal s without the original application out of which the appeals
arose and which is non-existent in the eye of |aw

And finally, it was held as under:

I V. Thus, for the reasons recorded hereinabove, we are of the view
that the present appeals are not nmintainable and on this ground al one
the present appeals are liable to be dismssed and there is no

requirenent in the eye of lawto enter into the other aspect of the
matter touching maintainability of the original Company Petition

22. In our hunbl e opinion, the Division Bench has gravely erred in
taking the aforesaid view, as the same renders the order of this
Court dated 26.4.1996, a nullity. This Court had passed the order
after hearing the present respondents on the basis of suggestions
made, and concessions offered by them It was in fact, suggested by
the | earned counsel appearing on behalf of the respondents, that if
the appellant prefers such appeals in the High Court even now, the
respondents shall not raise any objection on the ground of limitation
and that they would not also object on the ground of the | ocus standi
of the consenting sharehol ders. Thus, the same nmakes it clear, that
the right of maintenance of an appeal against the judgnent of the
| earned Single Judge dated 2.2.1995, was in fact an offer nade by the
respondents thenselves, with a further undertaking being provided by
themwi th respect to the question of linmtation and |ocus standi of
the appellant, stating that the sane would not be raised. Wat was
granted to them was only pernmission, to raise the contention that,
as on the date of actual filing of the Conpany Petition before the
conmpany court Judge, the petitioners alongwith the consenting parties,
had 10 per cent share holding out of the total stakeholding of the
conpany

The aforesaid terms of this Court have made it crysta
clear, that this Court was entirely oblivious of the fact that there
had been two orders passed by the Division Bench, pernitting the
wi t hdrawal of the appeals and further, dism ssing the application of
the appellant for recalling the said orders. If this Court did not
set aside the said orders, we fail to understand the purpose of asking
the appellant to file an appeal against the judgnent and order of the
H gh Court dated 2.2.1995. Thus, by the inpugned order, the High
Court has rendered the entire exercise undertaken by this Court, a
futile one. In our hunble opinion, the Division Bench has hence,
erred gravely.

23. We do not find any force in the subm ssions made by Shri  Desai
to the effect that in view of Rule 88(2) of the Rules 1959, the CPC
had no application to the facts of the instant case. Rul e 88(2)

reads, that a petition under Sections 397 and/or 398 of the Act 1956
shall not be withdrawn wi thout the | eave of the court, and therefore,
as per Shri Desai, the provisions of the CPC, as have been applied in
the case on which Shri CGupta has relied upon, have no application in
the instant case. Rule 6 reads as under
"Save as provided by the Act or by these rules the practice
and procedure of the Court and the provisions of the Code
so far as applicable, shall apply to all proceedings under
the Act and these rules. The Registrar may decline to
accept any document which is presented otherwise than in



accordance with these rules or the practice and procedure
of the Court."

24. It has been submitted by Shri Ashok H.  Desai, |earned senior
counsel appearing on behalf of the respondents, that the phrase "so
far as applicable", excludes the application of the CPC where a
particul ar procedure is prescribed in the Rules itself, and as Rule
88(2) provides that any withdrawal will only be permtted wth the
| eave of the court, no further requirenent can be presuned.

25. We do not agree with such an interpretation, particularly wth
respect to a phrase, which has been considered by this Court time and
agai n.

26. In Gty Inprovement Trust Board, Bangalore v. H  Narayanaiah
etc. etc., AIR 1976 SC 2403, this Court held, that the aforesaid
phrase nmeans, "what 1is not either expressly provided for, or

appl i cabl e by way of necessary inplication, nmust be excluded"

27. Simlarly, in the case of Maktool Singh v. State of Punjab, AR
1999 SC 1131, this Court held, that this phrase neans, that a
court/authority can exercise power only to the extent that such powers
are applicable. 1In other words, if there is an interdict against the
applicability of the said provisions, the court cannot use such
provi si ons.

28. If the interpretation given by the Division Bench of the High
Court is accepted, it would not nerely render the appellant renediless
at whose instance, this Court had passed the order dated 26.4.1996,
but woul d al so defeat the doctrine enbodied in the legal maxim ’ Ubi
jus ibi idemrenedium (where there is aright, there is a renedy).
This Court dealt wth the aforesaid doctrine in Dhannalal V.
Kal awati bai & Os., AIR 2002 SC 2572 and held, that "if a man has a
right, he nust have the neans to vindicate and nmaintain it, and also a
remedy, if he is injured in the exercise and enjoynent of the said
right, and that it is indeed, a vain thing to inmagine a right wthout
a renedy, for the want of a right and the want of a renedy, are
reciprocal". (See also: Snt. Ganga Bai v. Vijay Kumar & Ors., AR 1974
SC 1126)

29. It was respondent no.1 who had suggested to this Court to
di spose of the appeal filed by the appellant, while giving it liberty
to file an appeal against the order of the Conpany Court Judge.
Therefore, it was not perm ssible for respondent no.1 to agitate the
issue with respect to the fact that as the Suprene Court had not set
aside the orders dated 16.11.1993 and 18.11.1993, passed by the
di vi sion bench of the Calcutta H gh Court, the same renained intact.
Such an argunent could not have been advanced by respondent no.1
before the division bench, in view of the legal maxim ’'Actus Curiae
Nermi nem Gravabit i.e. an act of Court shall prejudice no man'. Thi s
Court dealt with the said maxi min Jayal akshni Coel ho v. Oswal d Joseph
Coel ho, AIR 2001 SC 1084, and explained its scope, observing:
"....where the order may contain sonmething which is not
nmentioned in the decree would be a case of unintentiona
om ssion or nistake. Such onissions are attributable to
the Court who nmay say sonething or onmit to say somnething
which it did not intend to say or onit. No new arguments
or re-argunents on merits are required for such



rectification of m stake."

The order of this Court dated 26.4.1996, if given strict litera
interpretation, would render the appellant renediless, which is not

perm ssible in law. (Vide: Raneshwarlal v. Minicipal Council, Tonk &
O's., (1996) 6 SCC 100).
30. In view of the above, we are of considered opinion that the

Di vi sion Bench erred in holding that after the judgment of this Court
dated 26.4.1996, it was pernissible for the Hgh Court to hold that
the Conpany Petition under Sections 397/398 of the Act 1956, was non-
exi stence in the eyes of law while placing reliance on the earlier
judgnents of the Division Bench of the High Court dated 16.11. 1993 and
18.11. 1993.

Thus, the appeals are allowed, the inpugned judgnent and order
of the High Court dated 24.11.2003 is hereby set aside and the matters
are remanded to be decided by the H gh Court of Calcutta afresh giving
strict adherence to judgnment of this Court dated 26.4.1996. Wi | e
deciding the case afresh, the Division Bench shall not take note of

the earlier judgnents of the Hgh Court dated 16.11.1993 and
18.11.1993.

As the matters are pending since long, in the facts and
circunst ances of the case, we request the Hon  ble Hi gh Court to decide
the appeal s expeditiously preferably within a period of six nonth from
the date of filing of certified copy of this judgnent and order before
the Hi gh Court. There shall be no order as to costs.

(Dr. B.S. CHAUHAN)

................................... J.
( FAKKI R MOHAMED | BRAHI M KALI FULLA)

NEW DELH ;
April 4, 2013.



| TEM NO. 1A
(For judgnent)

SUPR

Judgnment corrected as per corrigendum
COURT NO. 7 SECTI ON XVI

EME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). 361-362 OF 2005

BHAGMTI DEVELOPERS PVT. LTD. Appel | ant (s)
VERSUS
PEERLESS GEN. FI NANCE | NVEST. CO. LTD. &ORS. Respondent (s)

Dat e:

04/ 04/ 2013 These Appeals were called on for
pronouncenent of judgnent today.

CORAM :

HON BLE DR JUSTI CE B. S. CHAUHAN
HON BLE MR, JUSTI CE FAKKI R MOHAMED | BRAHI M KALI FULLA

For Appellant(s) M.

For

Respondent ( s)

Hon' bl e
Bench conpri si
Mohaned | br ahi

Bi j oy Kunmar Jai n, Adv.
M. Ashok H. Desai, Sr. Adv.
M. K. Rajeev, Adv.

M. Kul deep S. Pari har, Adv.
M. HS. Parihar, Adv.

Ms. Radha Rangaswany, Adv.

Dr. Justice B.S. Chauhan pronounced the judgnent of the
ng of Hi s Lordship and Hon' ble M. Justice Fakkir
m Kal i ful | a.

Appeal s are allowed in terns of the signed reportabl e judgnent.

(O P. Sharma) (MS. Negi)

Court Master

Court Master

(Signed reportable judgnent is placed on the file)



