| @ TEM NO. 44 COURT NO. 3 SECTION | VB

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).4149/2005

(From the judgenent and order dated 22/09/2004 in RSA No. 3846/ 1997

of The H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

TARLOK SI NCH & ORS. Petitioner(s)

VERSUS

KARTAR SI NGH & ORS. Respondent ( s)

(Wth appln(s) for permission to file additional affidavit and prayer

for interimrelief and office report)

Date: 18/09/2006 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. N. AGRAVWAL

HON BLE MR JUSTI CE P. P. NACLEKAR

For Petitioner(s)

M. Manoj Swarup, Adv.

For Respondent (s) M. Sunil Kumar, Sr. Adv.

No. 1 M. Shree Prakash Sinha, Adv.
M. Manish Kumar, Adv.
M. Shekhar Kurmar, Adv.
M. C.D. Singh, Adv.

UPON hearing counsel the Court nmade the foll ow ng



ORDER

Heard | earned counsel for the parties.

Leave granted.

The appeal is allowed.

No costs.
[ Al ka Dudeja ] [ Om Prakash ]
Court Master Court Master

[ Signed order is placed on the file]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 4180 OF 2006

(ARISING OUT OF S.L.P.(C) NO 4149 OF 2005)

Tarl ok Singh and O's. ... Appel | ant (s)

Ver sus

Kartar Singh and Os. ... Respondent ( s)

O R D E R

Heard | earned counsel for the parties.



Leave granted.

The plaintiffs-respondents filed a suit for declaration that

the decree passed in Gvil Suit No. 154/162 of 1966, by the Sub-

Judge, Kaithal, was null, void, fraudulent and not binding on the

plaintiffs. Further relief prayed for was to declare the plaintiffs to

be owners of the suit |and neasuring 40 bighas 3 biswas and al so

for recovery of possession of the suit |and.

The plaintiffs case, in short, was that they were parties in

t he earlier sui t referred to above, but t hey wer e not served with

sunmons t hereof and coul d not contest the suit because of fraud

pl ayed by the  defendants. The plaintiffs claim was based

upon

.2/ -

t he deed of exchange dat ed 3rd February, 1955 bet ween G an

Si ngh, ancest or of def endant Nos. 8- 12 and t he plaintiff-Kartar

Singh, in relation to 60 bighas 9 biswas of land, out of which 20

bi ghas 6 biswas | and was transferred in favour of the defendants.

The def endent s in their witten st at enent adnm tted t he case of

exchange in relation to 20 bighas 6 biswas and according to their

case, no land in excess of the aforesaid area was subject nmatter of

exchange. Furt her case of the defendants was that notices were

duly served wupon the plaintiffs in the earlier suit and they failed



to appear in spite of the fact that they had know edge of the suit

and, therefore, the decree was binding upon them Further claim

was that suit having not been filed within the statutory period of

limtation and, therefore, liable to be dismi ssed on this ground as

wel | .

Trial court di smi ssed t he sui t after recordi ng finding

against the plaintiffs on all the points. Against the said judgnent,

when the appeal was preferred, the | ower appellate court reversed

the decree passed by trial court after recording a finding that the

sunmons wer e not served upon t he plaintiffs and t hey wer e

prevented fromfiling the present suit on account of fraud played

by t he def endant s. Furt her finding was recor ded t hat t he
plaintiffs succeeded in provi ng their title and, accordi ngly, t he
sui t was decreed. Agai nst t he said judgnent, when t he mat t er

was taken to the Hi gh Court in second appeal by the defendants,

t he same has been di smi ssed on t he ground t hat there was no

substantial question of |law Hence, this appeal by special |eave.

.3/ -

- 3 -

Learned counsel for the appellants in support of his case

submitted that this appeal is fit to be allowed on the sole ground

that the plaintiffs have not proved their title to the suit property

by produci ng the deed of exchange, which was the basis of their



title. Learned counsel appearing on behalf of the respondents on

t he ot her hand submitted t hat t he factum of exchange havi ng

been admitted, it would be presunmed that the area which was the

subject nmatter of exchange was also admitted by the defendants

in their pleading. 1In our view the subnission of |earned counse

for t he respondent s has been made only to be rejected as

categorically it has been stated by the defendants that the subject

matter of deed of exchange, was 20 bighas and 6 bi swas and not

60 bi ghas 9 biswas. Learned counsel for the respondents further

submitted that even if there is no docunent of title, the entry in

the revenue records, i.e., jamabandi papers etc. can prove title of

the plaintiffs. The claimof the plaintiffs having been based upon

a deed of exchange, we are clearly of the view that the same has

got to be proved by t he docunent al one, whi ch has not been

produced and by no other evidence nmnuch |ess jamabandi papers

etc. whi ch can prove only their possessi on. That apart, t he
plaintiffs have not made out any claim of adverse possession, in

t he absence of whi ch it cannot be sai d t hat in any view of
matter they acquired title by adverse possession. In this view of

the matter, we are clearly of the opinion that the | ower appellate

court was not justified in decreeing the suit and the Hi gh Court

has committed error of law in uphol di ng t he sane. The Hi gh

Court was not correct in holding

t he



.4 -

that there was no substantial question of law. As a matter of fact

there could not have been a better subst anti al question of | aw
t han this, whi ch has been rai sed bef ore us. Thi s bei ng t he
position, we have no option but to set aside the inpugned orders.

Accordingly, t he appeal is al | owed, i mpugned  judgnents

passed by

set asi de,

the | ower appellate court as well as the High Court are

the judgment and decree rendered by the trial court are

restored and the suit is disnm ssed.

No costs.

New Del hi ,

Sept enber

[P. P. NAOLEKAR]

18, 2006.



