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In Sanjay Dutt v. State through C. B.I. Borbay (I1) (1994 (5) SCC 410) a Constitution
Bench of
this Court while according a true conspectus-of Section 5 of the Terrorist and Di sruptive Ac
tivities
(Prevention) Act, 1987 cane to a conclusion that the ingredients of the offence punishable u
nder Section 5
of the Act are

(1) Possessi on of any specifiedarnms and amunition, etc.
(ii) unaut hori sedl y; and
(iii) ina notified area.

In the event of availability of the above mentioned three ingredients of the offence and the
sane

are proved, then and in that event the accused shall, notw thstandi ng anything contained in
any other |aw

for the time being in force, be punishable with inprisonnment for a termwhich shall not be
ess than five

years but may extend to inprisonnent for life and shall also be liable to fine. The expres
sion ' possession’

in Section 5 has been stated to mean in Sanjay Dutt (supra) a conscious possession introduc
ng thereby

i nvol venent of a nmental elenent i.e. conscious possession and not nere custody wthout aware
ness of the

nature of such possession and as regards neaning of the word ’'unauthorised in the contex

t means and

inmplies without any authority of |aw.

Incidentally, the TADA Act cannot but be said to be a drastic piece of legislation a
nd the statutory
intent is clear enough to indicate that the same has been introduced in the Statute Book for
the purpose of
conbating the growi ng nenace of terrorismin different parts of the country. Needl ess to s
tate that in the
normal course of events the provisions ought not to be resorted to unless the felt necessity
of the situation
definitely pronpts the authority concerned to i nvoke the sane.
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Havi ng had a brief |ook at the relevant statutory provision and adverting to the fac
tual el enent
involved in the matter in issue, it appears that on 11th Cctober, 1992 at about 1.00 p.m Co
nst abl e Manga
Si ngh and Constabl e Sukhpal Singh brought accused Gurmail Singh before the SSP Anil Kumar Sh
arma at
the Police Station Phul. It stands alleged that the accused was found carrying one bag on h
s head al ong
with four detonators on his right hand at the police station itself. The bag was searched a
nd the same was
found to be containing explosive materials. Usual formalities were conpleted, to wit, prep
aration for the
sei zure; drawi ng of sanples; preparation of the seizure nenp in the presence of punch wtnes
ses, etc. etc.
and it is on the basis of the aforesaid that the appellant herein was charged under Section
5 of the TADA
Act . The | earned Desi gnated Court on the basis of the statutory presunptions available in
terns of Section
5 of the Act convicted the appellant with an inprisonment of six years Rl and to pay a fine
of Rs.500/-and
in default of payment of fine to undergo a further R for six nonths and thus the statutory
appeal in terns
of Section 19 of the Act before this Court.

M . Goburdhan, | earned counsel appearing for the appellant, wth his usual el oquenc
e strongly
contended the inpossibility of the situation-as depicted by the prosecution by stating that
it isinthe realm
of imagination to book an accused with unauthorised possession of an expl osive substance in
the notified
ar ea. The inplication, he contended, is out and out a nere fignent of imagination and the
manner and
nmet hod of arrival of the accused person at the Police Station stands out to be utterly absur
d.

M . CGoburdhan contended that a person is supposed to be a conscious carrier of an ex

pl osi ve

subst ance unauthorisedly in terns of Section 5 of the Act and in the event of translating th
e requirenent of
the Act, it appears that a person carrying 27 Kgs of expl osive substance in a gunny bag on h
i s head together
with four detonators on his right hand enters a Police Station so that he may be taken into
custody and thus

be punished with a mininmuminprisonment of five years and also may be with fine nobody in h
i s senses
woul d be able to do such an act which stands, as stated by the prosecution, to the credit of
accused person

and that too at the instance of two constables of the Police Station : it is this factual ba
ckground which M.

CGoburdhan wants to ascribe to be incredul ous exerci se of power under Section 5 of the TADA A
ct. Ex-
facie, however, in the event of there being a reality of such a situation, question of escap
e fromthe rigours

of law (TADA Act) would not ari se.

The issue thus arises as to whether the factual background as suggested by the prose
cution can in
fact take place ever or the same stands planted to rope in the accused person

Significantly, the charge-sheet also included, apart from Section 5 of TADA Act, off
ences
puni shabl e under Sections 4/5 of the Explosive Act as al so under Section 6 of the TADA Act a
nd the
accused stands acquitted thereunder. The | earned Desi gnated Court observed
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"Since the offence proved agai nst the accused is
covered by Section 5 of the TADA [P] Act, so al
the other offences puni shabl e under Section 4 and
5 of the Explosive Act and Section 6 of TADA

[P} Act which relates to only enhancenent of
penalty is found not attracted in this case. So,
accused is acquitted of the offence punishable
under Section 4 and 5 of Expl osive Act and
Section 6 of TADA [P] Act, for which there is no
positive evidence."

As regards Section 5, the entire enphasis of the Designated Court seemto be on the
report of the
expert and the evidence of the police officials, PW Sukhdev Singh and PW6 Des Raj, DSP, w
hich is
said to have proved that the accused possessed such an explosive material in violation of Se
ction 5 of the
TADA Act . The I earned Judge at Designated Court, Bathinda while dealing with the matter, d
oes not rule
out the inprobability of the prosecution and ascribes it to be a story which | ooked i nprobab
| e and upon
recording of such a finding it is a nmatter of great significance that the |earned Designated
Judge hol ds the
accused guilty of the offence under Section 5 of the Act. In the event the case made out b
y the prosecution
i s i nmprobabl e, where however, is the scope for introduction of Section 5 of the TADA Act it
is difficult to
appreci at e. Rel i ance has been pl aced on the evidence of PW and PW, relevant extracts whe
reof are set
out herei nbel ow : -

"PW 5.

On 11.10.92 | was posted as DSP Rampura Phul | On that day | was
present at PS Phul, where SSP Anil Kumar Sharma and SPD Sh. Mokam Si ngh
along with gunman had conme to the police station. Accused Gurmail Singh r/o

Ravi kal an had surrendered on the inspiration of C. Mangal Singh & Shispa

Si ngh one Onkar Singh was al so alongwith accused who had al so surrendered in

ny presence. I nspector Des Raj had conducted the personal search of the
accused @urmail Singh and accused was carrying a gunny bag fromwhich bl ack

col oured expl osive gun powder were recovered which is also black Gallatin and
it was weight to be 27 kg. and he was found carrying 4 detonators.in his bag in
ri ght hand. One sanpl e of 250 gm of separate was also prepared and it was
converted into the separate parcel and renaining was sealed in the sane bag and
both the parcels were seal ed bearing i npression DR by Sh. Des Raj and sane

were taken into possession vide nenp Ex. PE attested be ne and H C. Rajinder

Si ngh and C-Mangat Singh, the accused present in the Court and mny statenent

was recorded. Seal after its use was handed over to H C Rajinder Singh, and
sanpl e seal was al so prepared ."

"P. W6

On 11.10.92 | was posted as SHO P.S. Phul . On that day | was present
inthe P.S. Phul. C Mangat Singh and C. Sushpal Singh, who brought Gurnmai
Si ngh accused present in the Court and one Onkar Singh. At that tinme SSP Ani
Kurmmar Sharma, SPD Sh. Mkam Si ngh and DSP Sukhdev Singh along with
their gunman were present in the police station P.S. Phul, the accused brought
bef ore the said officer. At that time accused was found carrying the bag on his
head. It was searched and was found to be expl osive. It was black gelatin. A
sanpl e of 250gm was separate and was seal ed and renmai ni ng bul k was al so
seal ed after weighting and total was found 27 kg. and out of this 27 kg., 250 gm
sanpl e was drawn on and both the parcel were separately sealed with sea
bearing i npression DR and speci nen sanpl e seal was kept separately and sea
after its use was handed over to H C. Rajinder Kunar. The accused was al so
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carrying a bag fromhis right hand fromwhich 4 detonators were recovered and
a separate proceedi ng was done about the said detonators.

Since no body fromthe public came to us so none was joi ned. | had not sent
witten requisition to call of public witness u/S 160 CPC. It is wong to suggest
that accused had been inplicated falsely and the case property was recovered
fromany other person and fal se case was planted. "

"The accused surrendered at the police station at about 1.00 PM The

detonators were not tested by ne. The gun powder was in black col our and

cannot tell of what chemcal it was prepared, nor | know any chem cal test about
the gun powder. | have not taken any training regarding the material of gun
powder . | cannot say if the gun powder is available in the Bazar. Only one
seal was used on the bag. The seal was taken back on the same day in the
eveni ng after conpletion of investigation. The detonators were not seal ed.
There was no special mark of identification on the detonators. The gunny bag

in which detonators were put was not seal ed. The seal in sone broken

condition and the | atter of the seal are not proper the |egible. A chit bearing

particul ars of the case was affixed on the parcel Ex.Pl1 but there is no chit on the
Ex. P1 at present.”

Significantly, Mngal “Singh and Sukhpal Singh, said to be the source of inspiration

whi ch

prompted the accused person and Onkar Singh to surrender along with 27 Kgs. of expl osive sub
stance and
four detonators, have not been called as to the nature of inspiration which has pronpted the
accused person
to cone to the police station with 27 Kgs of explosive naterial along with four detonators :
why this | apse ?

Is this a deliberate or to cover up or to present nake-belief situation which otherw se stan
ds not only

i nprobabl e but totally absurd : unfortunately, |earned State Advocate has answered the sane
in silence

rather than on a definite note.

As noticed earlier, the provisions of the TADA Act are rather drastic and have been

introduced in
the Statute Book only to conmbat the situation which the existing state of the | aw may not be
abl e to achieve.

Exerci se of powers under TADA Act cannot possibly be taken recourse to as a matter of course
. The

i nvocation is not available on ordinary situation but to neet only a situation which cannot
but be ascri bed
to be extra-ordinary and by reason of the felt need of the society. We have already, in th
e earlier part of
this judgment, recorded our observations pertaining to the TADA Act, as such we need not di
ate further

excepting that the provisions are to be taken recourse to as a last resort and for the good
and betternent of
the society in general, which was otherw se not possible having regard to the existing state

of |aw.

Unfortunately it is a serious in-road to the liberty of an individual, but having regard to
betterment of the

society and upliftment of social strata the authority to take recourse to the |egislation st
ands approved by

the few courts inspite of the sane being very stringent in nature. It however ought al ways
to be thus of
very linmited in application. The absurdity of the situation, though recorded by the |earne

d Desi gnat ed

Court, but. obviously being overawed by the presence of the two police officials in Court, a
s otherw se

there is no rhyme nor any reason to rely on the evidence, as noticed above, far less to conv
ict the accused,

for rigorous inprisonnent in terns of the Statute.
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Needl ess to record that the statutory appeal confers jurisdiction on to this Court t

o hear an appeal

both on facts and on | aw, and on perusal of the relevant evidence on record, we do feel it e
xpedient to

record that the reliance on the evidence of police officials is wholly msplaced since the
avai |l abl e evi dence
does not warrant any credence nore so by reason of the absence of two police constabl es who,

it has been
stated to be true inspiration for the two accused persons to surrender and the consequent co
nvi ction on the

basis thereof thus is manifestly erroneous and liable to be set aside.

In that view of the matter, this statutory appeal in terns of Section 19 of the TADA
Act succeeds.
The order of the Designated Court stands set aside and quashed as regards the appellant. Th
e appel | ant be
rel eased forthwith, if not wanted in any other matter.

o J.
(Unmesh C. Banerj ee)

J.
(P. Venkat arama Reddi)

March 18, 2002.




