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UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal is partly allowed in terns of the signed order.

( RAVI P. VERMA ) ( ANAND
SI NGH )
Court Master Court
Mast er
[ Signed order is placed on the file]
2
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 7689 COF 2004
TULSI GRAM N BANK & ANR. APPELLANTS
Ver sus
PANKAJESH RESPONDENT

ORDER

Heard the parti es.

The challenge in this appeal is to the order dated 9.1.2004 passed by the

Division Bench of the High Court directing the appellant to pay the salary of the

r espondent from the date of term nation (18.3.1985) till the date of reins
t at enent



(27.7.1988) with interest at 12% p. a. Wit hin t wo nmont hs. It was further
directed

t hat t he r espondent shal | be given continuity of service and hi s sal ary
shoul d be

refixed t aki ng into account his entire | ength of service from 1983 and
arrears

ari sing thereof shall have to be paid within two months with interest at 12% p. a.

Few facts may be not ed. The r espondent j oi ned t he bank’ s ser
vi ce on

21.10.1983. On 5.2.1985, he was charge-sheeted for alleged misutilisation of funds

and unaut hori sed absence from duty. He was pl aced under suspensi on on

15. 3. 1985. However , no depart nent al pr oceedi ngs was initiated agai nst t he

r espondent but he was term nated from service with ef f ect from 18.3.1985
by an

order dated 1.4.1985. The respondent challenged the said termination by filing a

wit petition. Hs wit petition was allowed on 18.7.1988 setting aside the order of

term nation but reserving liberty to the appellant to proceed with the departnental

enquiry, if so advised.

Pursuant to the order of the High Court dated 18.7.1988, the respondent

was rei nst at ed on 27.7.1988. After enqui ry, he was f ound guilty and im
posed a

penal ty of wi t hhol di ng of three i ncrenents. On appeal bei ng filed, t he a
ppel | ate

authority reduced t he wi t hhol di ng of three increnments to t wo i ncrenents. B

y an



order dated 16.5.1997, the salary and increnents during the period from 18. 3. 1985

till 26.7.1985 was denied to the respondent as he has not rendered any service in the

Bank during that period.

Respondent chall enged the order dated 16.5.1997 by filing another wit

petition (CMAP 24597/1997) in which directions have been issued as stated above.

The present controversy revolves around the question as to whether the

respondent, in the facts and ci rcunst ances of this case, is entitled to
backwages

from 18.3.1985, the date on which he was term nat ed, till hi s rei nstatem

ent on

27.7.1988. It has been urged by the counsel for the appellant that the principle "no

wor k no pay
t he

woul d apply and the Hi gh Court shoul d not have directed

appel lant to pay to the respondent, the backwages for the period when he did not

render any service to the Bank. It is further contended that the present case is not

one where the enpl oyee has been exonerated and as the respondent has been found

guilty and a penalty of withholding two i ncrements has been i nposed on
t he

respondent, he was not entitled to any backwages.

This Court considered a simlar question in Allahabad Jal Sansthan Vs.

Daya Shankar Rai & Anr., JT 2005 (5) SC 112. This Court held that though earlier,

award of full backwages was the usual result of reinstatenent, but with the passage



of time the need had arisen to develop a pragmatic approach. It was also held that

where t he enpl oyee reinstated had not raised any plea or adduced any evi dence that

he had remai ned unenpl oyed throughout the period fromthe date of termnation to

the date of reinstatenent, interests of justice would be served by awardi ng 50% of

backwages. The aforesaid principle has been reiterated again in Minicipal Council,

Suj anpur Vs. Surinder Kunmar, (2006) 5 SCC 173.

In this case also the respondent has not pleaded or adduced any evi dence

that he was not gainfully enployed during the period during which he was out of

servi ce. As observed by this Court in Al | ahabad Jal Sanst han (supra),

we are

required to adopt a pragmatic appr oach keepi ng in view the i nterest of
bot h t he

enpl oyer and the enpl oyee. While the action of the enployer in termnating the

services without any enquiry was illegal, any direction for reinstatenent with ful

backwages, when the enployee has subsequently been found guilty in an enquiry,

may virtually anount to rewar di ng t he guilty. In our Vi ew, in t he fa
cts and

circunstances of the present case, if 50% of backwages is ordered to be paid we.f.

18.3.1985 to 26.7.1988 it will serve the ends of justice.

Accordingly, this appeal is allowed in part and t he r espondent
shal | be

entitled 50% of backwages from 18.3.1985 to 26.7.1988. The respondent shall not,

however, be entitled to any interest either on 50% of backwages or on any arrears

payabl e on refixation of salary as a consequence of grant of continuity in service. In



the event of the appellant having paid any backwages in excess of 50% or interest,

it shall be entitled to recover such anobunt fromthe respondent, wthout having to

take recourse to further proceedings.

( H K. SEMA)

New Del hi; J.

August 2, 2006. ( RV. RAVEENDRAN )



