f[I TEM NO 104 COURT NO. 4 SECTI ON XVI

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO 6458 OF 2001

DEVENDRA KUMAR SAREWCEE & OTHERS
nt (s)

VERSUS

PURBANCHAL ESTATES PVT. LTD. & OTHERS
ent (s)

(with office report)

W TH CONTEMPT PETI TI ON(C) NO. 513/2004 I N CA 6458/ 2001

Date: 13/09/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN
HON BLE MR, JUSTI CE ARUN KUMAR
For Appellant(s) M. S.K Sinha, Adv.

For Respondent (s)
No. 1 Ashok Jain, Adv.

Pankaj Jain, Adv.

s 5 5 5

B. K. Jain, Adv.

Sourav Kirpal, Adv.

Appel | a

Respond



For R No.3 M. J.L. Qupta, Sr. Adv.
Ms. Asha Nair, Adv.

Ms. Anu Mohl a, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

Appeal is di smi ssed in terns of t he si gned or der. Parties

shall bear their own costs.

In view of the order passed today in the nmain appeal, Contenpt

Petition has becone i nfruct uous and is di sm ssed as such. Rul e
di schar ged.
(Parveen Kr. Chaw a) (Kanwal Si ngh)
Court Master Co
urt Master

[ Signed Order is placed on the Fil €]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6458 COF 2001

DEVENDRA KUVAR SAREWGEE & OTHERS .. APPELLANT( S
)

VERSUS
PURBANCHAL ESTATES PVT. LTD. & ORS. .. RESPONDENT(
S)

W TH



CONTEMPT PETI TION(C) NO. 513/2004 | N CA NO 6458/ 2001

ORDER

Appellants Nos. 1 to 3 the brothers, Appellant Nos. 4 & 5 the trustees and

r espondent No. 3 t he br ot her of appel | ant Nos. 1 to 3 are the joint
ners of t he

property bearing Plot No.3, Alipur Park Place, in the heart of Calcutta neasuring one

Bi gha, six Catthas, fourteen chitacks and thirty seven sq. ft. equivalent to 2154.11 sq.

yards having a constructed area approximately 12000 sq. ft. consi sting of 24
Vi ng

roonms besi des bath rooms, kitchen, two garages and servants quarters, hereinafter

referred to as the ’suit property’. The property was given on |ease vide
gi stered

Deed of Lease dated 1st February, 1956 to Durgadas Mdondhrs, respondent No.2 at a

monthly rental of Rs.700/- w.e.f. 1st March, 1955 for a period of 21 years.

Si nce Respondent No.2 failed to handover vacant possession of the property

after the expiry of the period of |lease to the appellants and respondent No.3, suit being

Title Sui t No. 60 of 1980 (subsequently nunber ed as T.S. No. 45 of
987) was

instituted seeking recovery of possessi on from respondent No.2 in the Court
I st

Subordi nate Judge, Alipore, Calcutta.

ow

re

of

Respondent No.2 also instituted Title Sui t No. 97  of 1980 (subs

equently



nunber ed as T.S. No. 46 of 1987) in t he Court of 2nd Assi st ant Distri
ct Judge,

Al'i pore, Calcutta  agai nst t he appel I ants and r espondent No. 3 seeki ng speci fi
c

performance of the purported agreenent dated 9th October, 1964 for renewal of the

Lease Deed dated 1lst February, 1956

Assi st ant District Judge, Al'i pore vi de hi s comon  j udgnent dat ed
14t h

Decenber, 1987 decreed the Title Suit No. 45 of 1987 along with nesne profits with

interest for the period June 1977 to June, 1980 and further nmesne profits subject to

di sposal of proceedings under Order XX Rule 12 of the Code of Civil Procedure and

dismissed the Title Suit No. 46 of 1987 instituted by respondent No.2 seeking decree

for specific perfornance.

Respondent No. 2 preferred an appeal before the Calcutta H gh Court being

FAT No. 529 of 1988 (renunbered as FA  No. 164 of 1989) agai nst t he decre
e of

ejectment passed in Title Suit No. 45 of 1987. He al so preferred an appeal in the

H gh Court being FAT No. 530 of 1988 against the judgnment in Title Suit No. 46 of

1987 disnmissing the suit seeki ng decree for specific per f or mance. The Di
vi si on

Bench stayed t he execution of t he decree of evi ction with t he direction
t hat t he

proceedi ngs under Order XX Rule 12 of the Code of Civil Procedure shall continue.

The Appellants and respondent No.3 filed petition under Order XX Rule 12



of the CPC for an enquiry and determ nation of mesne profits we.f. July, 1
980 in

theCourt of 2nd Assi st ant District Judge, Alipore, Calcutta. Menor andum  of Cro
ss

bj ections vide COr No. 2780 of 1988 was filed by the appellants and responden
t

No.3 in FA No. 164 of 1989 for mesne profits fromi1st July, 1980. Appel l ant No. 2

Hra Lal Sar awgee sol d his undi vi ded share to Pur banchal Est at es Pvt. Li
nted,

respondent No.1 herein.

Respondent No.1 filed an application for being substituted in place of Hira

Lal Sarawgee, its vendor, in the two appeals pending in the High Court as well as in

the execution petition. The Hi gh Court vide order dated 28th April, 1998 declined to

i mpl ead respondent No.1 as a party in First Appeal No. 164 of 1989 arising fromthe

decree of ejectnment agai nst respondent No.2 and ordered his inpleadnment in F. A No.

348 of 1995 i.e. the appeal arising fromthe order of mesne profits. This was perhaps

done for the purpose of appeal only.

The Executing Court relying upon the decision of the H gh Court dated 28th

April, 1998 declined to i mpl ead r espondent No.1 as a party in pl ace  of
Hi ral al

Sar awgee, its vendor.

Aggri eved agai nst the order passed by the Executing Court the respondent

No.1 filed Revision Application in the H gh Court bei ng CO No. 644 of 2000 which



has been accepted by the inpugned order. The Hi gh Court has set aside the order

passed by the Executing Court and allowed the application filed by respondent No.1

for i mpl eadnent . Accordingly, respondent No.1 was ordered to be inpleaded as a

party respondent in the execution petition.

Aggri eved agai nst the inpugned order of the Hi gh Court, the present appea

by grant of special |eave has been filed.

Thi s Court after detailed consideration of t he case law in Raj
Kumar vs.

Sardari Lal & Ohers reported in (2004) 2 SCC 601 has hel d t hat t he
transferee

pendent e lite 1is treated in the eye of the law as a representative-in-intere
st of t he

j udgnent - debt or and bound by the decree passed agai nst the judgnent-debtor. In

case of an assignnent, creation or devolution of any interest during the pendency of

any suit, Order 22 Rule 10 CPC confers a discretion on the court hearing the suit to

grant |eave to the person in or upon whom such interest has cone to vest or devol ve

to be brought on record. Bringing on a Ilis pendens transferee on record is not as of

right but in the discretion of the court.

To the simlar effect is the judgnent of this Court in Cvil Appeal No.

2592 of 2005 decided on April 13, 2005 titled Amt Kunmar Shaw & Another vs. Farida

Khat oon & Another reported in JT 2005 (5) SC 20. 1t has been observed as foll ows:

"The doctrine of |Iis pendens applies only where the lis is

pendi ng bef ore a Court. Furt her pendi ng t he sui t, t he



transferee is not entitled as of right to be nade a party to the

sui t, t hough the Court has a discretion to nmake him a party.
But the transferee pendente lite can be added as a proper party

if his interest in the subject matter of the suit is substantial and

not just peripheral. A transferee pendente lite to the extent he

has acquired interest fromthe defendant is vitally interested in

the litigation, whether the transfer is of the entire interest of the

def endant ; t he latter havi ng no nor e i nterest in t he property
may not properly defend t he suit. He may col | ude with t he
plaintiff. Hence, though the plaintiff is wunder no obligation to

make a lis pendens transferee a party; under Order XXIl Rule

10 an alienee pendente lite may be joined as party. As already
noticed, the Court has discretion in the matter which nmust be
judicially exercised and an alienee would ordinarily be joined as

a party to enable himto protect his interests. The Court has

held that a transferee pendente lite of an interest in inmnovable
property is a representative-in-interest of the party from whom

he has acquired that interest. He is entitled to be inpleaded in

the suit or ot her proceedi ngs where the transferee pendente
lite is made a party to the litigation; he is entitled to be heard in

the matter on the nerits of the case.”

In view of the law laid down by this Court in the aforesaid two judgnents, we

are unable to find any fault with the view taken by the Hi gh Court. This apart the High

Court has al r eady i mpl eaded t he r espondent No. 1 as a party r espondent in
t he

pr oceedi ngs in t he same Sui t ari sing from the determ nati on of mesne pro

fits. | f

respondent No.1 is to be inpleaded as a party respondent in the execution petition

relating to the nesne profits we find no reason not to inplead it as a party petitioner in

t he execution of the decree for ejectnent.



For the reasons stated above, we do not find any nerit in this appeal and

dism ss the sane. Parties shall bear their own costs.

CONTEMPT PETI TI ON(C) NO. 513/ 2004 I N CA NO. 6458/ 2001

In view of the order passed today in the main appeal, Contenpt Petition has

becone infructuous and is dismssed as such. Rul e discharged.

NEW DELHI;

Sept enber 13, 2005. [ ARUN KUMAR]



