<Z I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 445 COF 2007

MS. OIS ELEVATOR CO (I NDI A) LTD.

VERSUS
COWMM SSI ONER OF CENTRAL EXCI SE
WTH
CIVIL APPEAL NO. 10633 COF 2014
ORDER
These appeal s raise an i nteresting and
nt
question: as to whether persons like the assessees, in these
cases, who manufacture 'lifting machinery’, which machinery,
it is argued, is the essential part which actually brings up
and brings down an elevator/lift, is liable to be classified
under Chapter sub-headi ng No. 8428.00 or 8431. 00.

"8428. 00 O her lifting, handl i ng, | oadi ng or
unl oadi ng machi nery (for exanple, lifts,
escal ators, conveyors, teleferics)

8431. 00 Parts suitable for us solely or principally
with the machi nery of heading Nos. 84.25 to
84.30."

Both the assessees before us contend that despite the
fact t hat t hey pr oduce conponent s of lifting
ry

separately, these are all cleared at the factory gate under

a single contract nunber and ultimately formthe essenti al
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a conplete elevator or lift.
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Learned counsel for the Revenue on the other hand,

contends that these are only parts that are sold at the

Appel | an

Respondent

i mporta

machi ne
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factory gate which are suitable for use with the machinery

under Chapter Heading No. 84.28 and therefore are liable to

be cl assified under sub-headi ng No. 8431. 00. The period
with which we are concerned in these appeals is, in Gvi

Appeal No. 445 of 2007, from 01.03.1987 to 20.02.1995, and

in Cvil Appeal No. 10633 of 2014, from April, 1986 to
01. 03. 1995. The reason why these appeal s are not concerned
with t he peri od after 01. 03. 1995 is t hat whet her t hese

conmponents are classified under sub-headi ng No. 8428. 00 or

8434.00 after 01.03.1995, the duty is the sane. However ,
for the period in question, if classification takes place

under sub-headi ng No. 8428.00, the duty at one point of tine

is 15 per cent as opposed to the duty under sub-headi ng No.

8431. 00, which at one point of tine, was 20 per cent. W
are i nf or med t hat for al | t hese years, t he duty rates
fluctuate but never so as to bring sub-heading No. 8431. 00

at par with sub-headi ng No. 8428. 00.

Learned counsel for the assessees had argued before
both the Conmm ssioner and the Tribunal in the two respective
appeal s t hat essentially what was ultimately sol d was a
complete lift and as a conplete lift was i movabl e property,
since all the conmponents were fixed in the prenises of the
customer, it would not be classified as such in an excise

tariff, which deals only wi th goods. However, the very fact

No. 445/2007 etc.
t hat t he expressi on "lifts" occurs in sub- headi ng No
8428. 00 woul d necessarily mean t hat it is not i movabl e

property that is sought to be taxed under the Central Excise
Tariff but t he price of conponent s whi ch make- up t he
ultimte lift and t hat bei ng SO, it shoul d fall wi t hin

sub- headi ng No. 8428.00 and not 8431. 00.

What has been held by both the Comm ssioner and the
Tribunal in the two judgments which are under appeal before

us is essentially t hat si nce t he appel | ant s- assessees do



not, in fact, manufacture every single conponent that goes

into a lift, nei t her Not e No. 4 of Secti on 16 nor
interpretative Note 2(a) would apply, since what has been

cleared is only certain parts of the conplete lift. It was
concurrently f ound by t he authorities t hat t he Revenue’ s
case was nmade out, and that the conponent parts manufactured

by the assessees would fall w thin sub-heading No. 8431. 00.

Learned counsel for the assessees, however, raised for
the first time before us a new argunent. According to them
what they, in fact, manufactured was |lifting nmachinery as
bei ng sonet hing apart fromand different froma conplete
lift or elevator. This being the case, according to them
Note 4 of Chapter 16 woul d cover their case as individua
conmponents manufactured under one contract are intended to
contribute together to a clearly defined function covered by
sub- headi ng No. 8428. 00, Vi z., lifting machi nery. Thi s
bei ng the case, according to them Note 4 of Chapter 16, if
No. 445/2007 etc.
correctly applied, would necessarily lead to the concl usion

that the conponents nmanufactured by themwould fall only

under sub- headi ng No. 8428. 00 and not sub- headi ng No
8431. 00. They al so nmade anot her submi ssion for the first
tinme before us. They said, in any event, sub-heading No

8431. 00, which refers to parts suitable for use solely or

principally with the machi nery of sub-headi ng No. 8428. 00,

would only refer to parts that were used after a conplete

lift was already set up and not before. They contrasted the

| anguage of sub-heading No. 8431.00 with the |anguage of

sub- headi ng No. 8476. 91, whi ch sinmply states "parts of
machi nes of sub-Headi ng No. 8476.11". The contrast in the

| anguage, according to them nmekes it clear that the parts

spoken of in the latter entry could well be parts of a

machi ne itself, as opposed to sub-headi ng No. 8431. 00, where

t he parts have to be sui tabl e for use only with t he



machi nery that is already installed.

Learned counsel for the Revenue subnitted that on what
was argued, the decision of the authorities below as well as

the Tribunal in both the appeals were absolutely correct and

did not need any further review by this Court. He al so

stated that if this Court were to pernmt the assessee to
turn around at this juncture and argue sonethi ng new which
had not been argued before the Conm ssioner or the Tribunal
he woul d be put to a di sadvantage and would not be able to
gi ve any effective reply.
No. 445/2007 etc.
Since we are of the opinion that this is an inportant
question that needs to be determ ned having reasonably w de
ram fications, we would allow the assessees to raise these
points on a remand nade to the Tribunal in both these cases.
This we do al so having regard to the fact that the new pl eas
rai sed bef ore us are questi ons of law  which need to
answered on the sane set of facts, and no new or additiona
facts need to be pleaded in order that the assessees make
out their case. This being the case, we, therefore, set
aside both the Tribunals judgnments in the two appeals before
us and remand these cases for a fresh hearing before the
Tribunal allowi ng both sides to take up all points which
arise on the facts of these appeals. Both the appeals are

di sposed of accordingly.

Since these are old nmatters, the Tribunal is requested
to take up and di spose of these matters within six nonths

fromthe date on which this order is communi cat ed

[ ROHI NTON FALI NARI MAN ]
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Cvil Appeal No. 445/2007

MS. OTlS ELEVATOR CO. (I NDI A) LTD. Appel | ant ('s)
VERSUS

COWM SSI ONER OF CENTRAL EXCI SE Respondent ( s)

(Wth appln. (s) for pernmission to file additional docunents and

stay and office report)

W TH

C. A No. 10633/2014 (Wth Ofice Report)

Date : 17/09/ 2015 These appeals were called on for hearing today.
CORAM : HON BLE MR JUSTICE A K. SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appell ant(s) S. K Bagaria, Sr. Adv.
Rohan P. Shah, Adv.
Al ok Yadav, Adv.
Somat h Shukl a, Adv.
Udit Jain, Adv.
K. Ajit Singh, Adv.
Praveen Kumar, Adv.

S. Ganesh, Sr. Adv.
Shreekant Mehta, Adv.
Bhargava V. Desai, Adv.
Saunmya Mehrotra, Adv.
For Respondent (s) A. K Panda, Sr. Adv.
B. Sunita Rao, Adv.
Suni ta Rani Singh, Adv.
Anur ag, Adv.

Arijit Prasad, Adv.

B. Krishna Prasad, Adv.

SSSFFS §FSSS 5555555

UPON hearing the counsel the Court nmde the follow ng
ORDER

The appeal s are disposed of in ternms of the signed
or der.

(Ni dhi Ahuj a) (Renu Di wan)
COURT MASTER COURT MASTER
[ Signed order is placed on the file.]

C. A. No. 445/ 2007 etec.



