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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 1915 OF 2012
(Arising out of SLP (C) NO 16403 of 2011)

Vi kas Kalra ... Appellant
Ver sus

The Conm ssi oner of |nconme Tax-VIII
New Del hi ... Respondent

W TH

ClVIL APPEAL No. 1916 OF 2012
(Arising out of SLP (C) NO. 20270 of 2011)

JUDGMENT

A K PATNAI K, J.

Leave granted.

2. These are t he appeal s agai nst t he order dat ed
18.02. 2011 as nodified by the order dated 22.03.2011 of

the Del hi High Court in ITA No.185 of 2011 and the

order dated 21.02.2011 as nodified by the order dated

22.03. 2011 of the Delhi High Court in | TA No.308 of

2011.

3. The facts very briefly are that the appellant is

engaged in manuf act uri ng and exporting | eat her
2

gar nents. For the assessnent years 2001-2002 and 2004-

2005, the appellant filed returns of incone claimng

deductions in respect of profits retained for export

busi ness under Section 80HHC of the |Incone Tax Act,

1961 (for short ‘the Act’). The Assessing Oficer held

in the assessnent orders that the entire sale val ue of

Duty Entitl enent Pass Book (for short ‘ DEPB' )
represents profit on transfer of DEPB under Section

28(iiid) of the Act and did not allow the anmount of



deduction cl ained by the appellant under Section 80HHC
The appellant filed appeals before the Conmi ssioner of

I ncome Tax (Appeals) but the Conmmi ssioner of |nconme Tax

(Appeal s) sust ai ned t he orders of t he Assessi ng

O ficer. The appellant filed appeals before the Incone
Tax Appellate Tribunal (for short ‘the Tribunal’) and

the Tribunal follow ng the order dated 11.08.2009 of

the Special Bench of the Tribunal at Munbai in the case
of Ms Topman Exports allowed the appeals and held that
the face value of the DEPB will be ‘cash assistance

agai nst export and will fall under Section 28(iiib) of
the Act and the sale value | ess the face value of the
DEPB will be profit on transfer of DPB and will fal

under Section 28(iiid) of the Act.

4. Aggri eved, the Revenue preferred the appeals |ITA

No. 185 of 2011 in respect of assessnent year 2001-2002
3

and | TA No. 308 of 2011 in respect of assessnent year

2004- 2005 bef ore t he Del hi Hi gh Court agai nst
orders of the Tribunal. In both the appeals, the High
Court held in the inmpugned orders that the Tribuna

simply foll owed the decision of the Special Bench of

the Tribunal at Munmbai in Ms Topnan Exports and the

deci sion of the Special Bench in Ms Topman Exports has

been reversed by the Bonbay H gh Court in Conm ssioner

of the Incone Tax v. Kal pataru Col ours and Chemi cal s

(I TA(L) 2887 of 2009). The Hi gh Court accordingly set

aside the orders of the Tribunal and remtted the case

to the Tribunal to decide the appeals of the appellant

on nmerits after taking into account the facts of the

cases. In I TA No.308 of 2011, an additional issue

rai sed before the Hi gh Court was whet her the Tribuna

was correct in law in ignoring Explanation (baa) under

Secti on 80HHC of t he Act whi ch special ly

t he

excl udes



profits of DEPB fromtotal turnover and the High Court
held that this issue was covered by its judgnment in the
case of Conmi ssioner of |nconme-Tax v. Shri Ram Honda

Power Equip [(2007) 289 | TR 475 (Del hi)].

5. We have today delivered judgnment in Cvil Appeal

ari sing out SLP (O No. 26558 of 2010 (Ms Topman
Exports V. Conmi ssi oner of I ncome Tax, Munbai ) and
ot her connected appeal s setting isi de the judgnment of
the Bonbay Hi gh Court in Conm ssioner of the Income Tax
V. Kal pat aru Col ours and Cheni cal s. W have al so
delivered a separate judgnment in G vil Appeal arising
out of S.L.P. (O No.32450 of 2010 (Ms ACG Associ at ed
Capsul es Private Limted v. Comni ssioner of |nconme Tax,
Central -1V, Munmbai ) and ot her connect ed appeal
af firm ng t he j udgnent of t he Del hi Hi gh Court in
Commi ssi oner of Income Tax v. Shri Ram Honda Power
Equi p (supra). These two appeal s are di sposed of in
terns of our aforesaid two judgnents. There shall be
no order as to costs.
.................. ait.
(S. H Kapadia)
.................... J.
(A. K Patnaik)
................... J.
(Swat ant er Kumar)
New Del hi ,
February 08, 2012.
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VERSUS
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Dat e: 08/02/ 2012 These matters was
pronouncenent of judgnent today.

For Petitioner(s)

For Respondent (s)

M. D.R Thadani, Adv.
M. Ashwani Kumar, Adv.

Petitioner(s)

Respondent ( s)

call ed

M. B.V. Bal aram Das, Adv.

Hon' ble M. Justice A K. Patnaik

pronounced the judgnment of the Bench

conpri si ng of Hon’ bl e t he Chi ef

Justice, Hon'ble M. Justice Swatanter

Kumar and Hi s Lordship.

The appeal s are di sposed of

terns of t he si gned reportabl e

j udgnent .
( DEEPAK MANSUKHANI ) (MS. NEQ)
Court Master Court Master

on

(Signed reportable judgnent is placed on the file)
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