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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NO. 4756-4757 OF 1997. @@
Sugarbai M Siddiq & Os. ... Appel | ant (s)
Vs.
Ramesh S. Hankare (dead) by Lrs. ... Respondent ('s)
[Wth office report]

WTH I.A Nos.3-4 - Appln. for bringing on record subsequent events.
WTH |.A Nos5-6 - Application for inpleading Appellant Nos.4 & 5.

Dat e: 27/ 09/ 2001: These matters were called on for hearing today.

CORAM
HON BLE MR. JUSTI CE SYED SHAH MOHAMVED QUADRI
HON BLE MR JUSTI CE S. N. PHUKAN

For the appellant(s) : M. NN Keshwani, Adv.

=

Ram al Roy, Adv.

For the respondent(s) M. Bhim Rao, Sr.Adv.
M. Vijay Nagar, Adv.
M. SK. Verma, Adv.

M

SM Jadhav, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

M. NN.  Keshwani, the |earned counsel for the
appel l ants resunmed and concl uded his argunents at 11.40
a.m Thereafter, M. Bhinrao Nai k, learned senior
counsel replied upto 12.30 p.m

IAs 3 to 6 are dism ssed.

In ternms of the signed order Civil Appeal arising
out of WP 307/91 is allowed; Civil Appeal arising out
of WP 3262/89 is disnissed as not pressed. There shall
be no order as to costs.

. SP1

[ Nar esh Kunar] [ Kanwal Si ngh]
Court Master Court Master
[ Reportabl e signed order is placed on the file.]
i EATHE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOCS. 4756-4757 OF 1997



Sugarbai M Siddig & Os. ... Appellants
ver sus

Ranesh S. Hankara (D) by Lrs. ... Respondents

ORDER

These appeal s, by special |eave, are directed against the
common order of the High Court of Judicature of Bonbay, Bench at
Aur angabad, passed in Wit Petition No.307 of 1991 and in Wit
Petition No.3262 of 1989 on Cctober 17, 1996. The appeal arising
out of order in Wit Petition No.3262 of 1989 is not pressed. The
facts in the appeal arising out of order in Wit Petition No.307 of 1991
whi ch are rel evant for our purposes, nay be noticed here.

The appellants are the |andlords of prem ses bearing Minicipa
No. 2573 (City Survey Nos.27 & 27-A) in Mchi Lane Ahnednagar
(for short the premises ) and the respondents are the |ega
representatives of the original tenant (hereinafter referred to as, the
respondents ). The appellants filed suit No.756 of 1978 in the court of
the Joint Civil Judge, Junior D vision at Ahnednagar agai nst the
respondents seeking their eviction on two grounds -- the first is non-
paynment of rent for nore than six nonths even after notice of denmand
under Section 12(3)(a) of the Bonbay Rents, Hotel and Lodging
House Rates (Control) Act, 1947 (for short, the Act ) and the second
i s reasonabl e and bona fide requirenment of the appellants, under
Section 13(g) of the Act. The only ground which now survives is the
first ground, nanely, default in paynment of rent for the period
exceedi ng six nonths fromJanuary 1, 1978 to June 30, 1978. A
noti ce demandi ng the rent was sent to the respondents on July 3, 1978
whi ch was served on July 14, 1978; the demand in the notice was not
fulfilled within the statutory period of one nonth. The respondents
contested the suit stating that they did not receive the notice; that rent
was sent by noney order but the appellants refused to accept the
same; that they had already paid the rent and, therefore, the ground
was not available to the appellants.

On consideration of the evidence on record, oral and
docunentary, the trial court found that the anpbunt was not paid within
the pernissible period and decreed the suit for eviction on July 15,
1981. On appeal by the respondents herein the order of eviction was
mai nt ai ned and the appeal was dism ssed by the appellate court on
Decenber 23, 1983. That order was assailed by the respondents
herein before the High Court in Wit Petition No.307 of 1991 which
was al l owed on Cctober 17, 1996 by setting aside the order of the

appel l ate court confirm ng the order of the trial court. It is against that
order that the present appeal is preferred.
M . N. N. Keshwani, |earned counsel for the appellants, contends

that non-paynment of rent by the respondents within the statutory
period is a question of fact and both the trial court as well as the first
appel l ate court found it against the respondents, therefore, the High
Court in exercise of the jurisdiction under Article 227 of the
Constitution ought not to have disturbed the finding of fact. The High
Court, subnits the | earned counsel, reappreciated the evidence and
recorded the finding which is unsustainable on nerits.

Shri Bhinrao Nai k, |earned senior counsel for the respondents,

on the other hand, submits that inasmuch as the findings recorded by
the trial court as well as the appellate court are contrary to the

evi dence, the High Court has rightly gone into the question of default
and recorded the correct finding which does not require interference
by this Court.
There can be little doubt that in an application under Article

227 of the Constitution, the Hi gh Court has to see whether the |ower
courts/tribunal has jurisdiction to deal with the matter and if so,
whet her the inpugned order is vitiated by procedural irregularity; in
ot her words, the court is concerned not with decision but with
deci si on naki ng process. On this ground al one the order of the High
Court is liable to be set aside.

Since the order inpugned before the H gh Court was passed



under Section 12(3)(a) of the Act, it will be apt to quote the rel evant
provi sions of Section 12 here :
12(1). A landlord shall not be entitled to the
recovery of possession of any prem ses so | ong as
the tenant pays, or is ready and willing to pay, the
anount of the standard rent and pernitted
i ncreases, if any, and observes and perforns the
other conditions of the tenancy, insofar as they are
consistent with the provisions of this Act.

(2). No suit for recovery of possession shall be
instituted by a |l andl ord agai nst tenant on the
ground of non-paynent of the standard rent or
permitted increases due, until the expiration of one
mont h next after notice in witing of the demand of
the standard rent or pernitted increases has been
served upon the tenant in the nanner provided in
section 106 of the Transfer of Property Act, 1882

(3). (a) Where the rent is payable by the nonth and
there is no dispute regarding the amount of

standard rent or permitted increases, if such rent or
increases are in arrears for a period of six nonths
or nore and the tenant neglects to nake paynent
thereof until the expiration of the period of one
month after notice referred to in sub-section (2),
the Court shall pass a decree for eviction in any
such suit for recovery of possession

(b) I'n any other case no decree for eviction shall be
passed in any such suit if, on the first day of
hearing of the suit or on or before such other date
as the Court may fix, the tenant pays or tenders in
Court the standard rent and pernitted increases

then due and thereafter continues to pay or tender

in Court regularly such rent and pernitted

increases till the suit is finally decided and al so
pays costs of the suit as directed by the court.

(4) * % % * % % * % % * % %

A perusal of the provisions of Section 12 discloses that it

i ncorporates the legislative scheme in regard to eviction of a tenant by
a landlord for default in paynment of rent by the tenant. W shall now
advert to each of the sub-sections of Section 12. Sub-section (1) of
Section 12 places an enbargo on the right of a landlord to recover
possession of any prem ses so long as the tenant : (i) pays or is ready
and willing to pay the amobunt of the standard rent and where

applicable the pernmitted increases; and (ii) observes and perforns the
ot her conditions of the tenancy not in consistent with the provisions of
the Act. The mandate of sub-section (2) is that a landlord shall not
file a suit for recovery of possession against the tenant on the ground
of non-paynent of the standard rent or permitted increases due, unti

the expiration of one nonth of service of notice of demand for the
anount due by himin the manner provided in Section 106 of the

Transfer of Property Act. The directions contained in sub-sections (3)
and (4) are addressed to the court. Cause (a) of sub-section (3)

postul ates passing a decree for eviction in a suit for recovery of
possession by the court where : (i) the rent payable is nonth by

month; (ii) there is no dispute regarding the anmount of standard rent or
permitted increases; (iii) rent or increases are in arrears for a period of
six nonths or nore; and (iv) the tenant has neglected to nmake

paynment of arrears until the expiration of one nmonth after the service
of the notice of demand. C ause (b) of sub-section (3) prohibits the
court from passing a decree for eviction of a tenant in such a suit in a
case not covered by clause (a) if on the first date of hearing of the suit
or on or before such other date as the court may fix, the tenant pays or
tenders in court the standard rent and pernmitted increases due and
thereafter continues to pay or tender in court regularly such rent and
permtted increases till the final decision of the suit and al so pays



costs of the suit as directed by the court. Sub-section (4) is not

rel evant for the present discussion

In the instant case, as noted above, the rent in dispute relates to
the period of six nmonths -- fromJanuary 1, 1978 to June 30, 1976
Notice of demand in respect of the rent in arrears was sent by the
appel l ants (Exh. 29) which was received by the respondents on July

14, 1978. The period of one nonth contenplated in the provision

wi thin which the original tenant was entitled to pay the rent expired
on August 14, 1978. The defence of the appellants is that on July 11
1978, a noney order for the anount in demand was sent which was

recei ved back on July 17, 1978 and, therefore, there has been
substantial conpliance of clause (a) of sub-section (3) of Section 12
Adnmittedly, the respondents did not file receipt of sending the noney
order which is direct evidence of the fact of sending the noney order
to the appellants. 1In his deposition in the trial court the original tenant
admtted that the receipt of sending the noney order issued by the
postal authorities was with him however, he did not choose to file the
sane. The trial court drew adverse inference against him in our view
rightly. The noney order coupon containing the endorsenents of the
postal authorities refused which was returned by the posta
authorities (Exh.67) was exam ned by the trial court and it was found
that the postal stanp was dated August 27, 1978, if that be so there
was no material to show that the amount in demand was sent wthin

one nonth. These findings were confirned by the appellate court.

The Hi gh Court misread Exh.67 as containing the dated August 17

1978 and fromthat inferred that the noney order m ght have been

sent on August 12/13, 1978 and upset the concurrent findings of

courts below. In view of the divergence of opinion on this aspect we
oursel ves | ooked into the record and with the hel p of nmagnifying gl ass
perused Exh.67. The sane was al so placed before the | earned counse
for the parties. W are unable to agree with the Hi gh Court that the
postal stanp is of August 17, 1978. The adverse inference drawn by
the trial court and the appellate court remains unrebutted. There was
no other material to justify interference by the High Court. Therefore,
the finding recorded by the Hi gh Court cannot be sustai ned.

For the aforesaid reasons, the order under challenge is set aside,

the order of the appellate authority confirmng the order of the tria
court is restored. The appeal against Wit Petition No.307 of 1991 is
thus allowed. There shall be no order as to costs.

In view of the order passed in this appeal |1.As.3 to 6 are

di sni ssed

The appeal arising out of the order in Wit Petition No.3262 of

1989 is dismissed as not pressed. No costs.

[ S. N. Phukan]
New Del hi .
Sept enber 27, 2001
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