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Commi ssi oner of Sales Tax, U P.

VERSUS

S/'S/ Mbol Chand Ram Prasad

(Wth office report )

Date: 22/03/2006 This Appeal was called on for hearing today.

CORAM :

HON BLE MR, JUSTI CE ASHOK BHAN

HON BLE MR JUSTI CE LOKESHWAR SI NGH PANTA
For Appellant(s) M. R G Padia, Sr. Adv.

M. Raj eev Dubey, Adv.

M. Punit Dutt Tyagi, Adv.

For Respondent (s)

RR- Ex- Part e

UPON hearing the counsel the Court nade the follow ng

ORDER

The Appeal is allowed. Parties shall bear their own costs.

Appel lant (s)

Respondent ( s)



( PARVEEN KR. CHAWA ) ( KANWAL SI NGH )
Court Master Court Master

[ Signed Order is placed on the Fil €]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 1252 OF 2001

Conmi ssi oner of Sal esTax, U.P. .. Appel I ant (s)
VERSUS
S/'S/ Mool Chand Ram Prasad . Respondent ('s)
ORDER
Thi s appeal , by gr ant of speci al | eave, has been filed by t he

Conmi ssi oner of Sales Tax, Lucknow, U.P. ( for short 'the appellant’) against the

i mpugned final order of the High Court of Judicature at Allahabad in Sales Tax

Revi si on No. 799 of 1979 dat ed 17th April, 1979 whereby the Hi gh Court
has

di snmissed the revision petition filed by the appellant.

Respondent in spite of service is not present and proceeded ex-parte.

Brief facts giving rise to the present controversy are:

The dispute in the present case relates to the year 1966-67



Respondent - assessee, hereinafter referred to as "t he respondent’, is

deal er in Foodgr ai ns, Cenent, Ker osene al etc. The account books of
he

respondent were accepted but the Assessing Officer did not allow tax exenption

on purchase of rice for Rs.31,278.44. Simlarly, the Assessing O ficer did not

allow tax exenption to t he r espondent on t he pur chase of br oken dal WO
rth
Rs. 8, 71, 474. 13. The Assessi ng O ficer al so fixed t he t ur nover of i mported

kerosene oil at Rs.1,47,898.43.

Aggri eved agai nst t he af oresai d order of t he Assessi ng O ficer

respondent filed an appeal. |n appeal the order passed by the assessing authority
was confirned. Respondent thereafter filed a Revision Appli cation No. 986
of

1978 before the Additional Revising Authority, Sales Tax, Kanpur. The Revi sing

Authority accepted the revision and set aside the orders passed by the appellate

authority and assessing authority and remanded the case back for reassessnent

in accordance with law and in the |ight of the observations made in the order of

revising authority.

Appel l ant, being aggrieved, filed a Sal es Tax Revision No. 799 of 1979 in

the High Court. The Hi gh Court relying upon a decision of a Single Judge in the

case of Ms Gouti Bandhu vs. Conm ssioner of Sales Tax, U P. reported in 1978

UPT.C 707 in SST.R No. 52 of 1977 held that Explanation Il to Section 3-D of

the U P. Sal es Tax Act, 1948 (for short 'the Act’)ceased to be on the statute book



in vi ew of the subsequent anendments and was not applicable to the present

case and, therefore, the distinction between the split and processed foodgrains

and the unsplit and unprocessed foodgrains no | onger existed. Contention of the

respondent that he was not liable to pay tax on the broken dal purchased by him

fromthe dal mlls on the ground that dal mlls had already paid tax on the unbroken

dal from which t he br oken dal was pr oduced was accepted and revision w
as
di sm ssed

Legi sl ative history:

In the case of Til ok Chand Prasan Kumar vs. The Sales Tax Oficer

Hat hr as, District Aligarh reported in 25 STC 118, t he Hi gh Court of Alla
habad

consi der ed t he question 'as to whet her Ar har Dal pur chased by Dal MIIs
and

converted into broken down Dal was a commodity different fromArhar Dal’. It was

hel d t hat dehuski ng, cleaning and breaki ng down of the Dal or grain does not bring

into existence a new conmercial comodity.

Purchase tax was being levied under Section 3-D of the Act and after

this decision the Legislature stepped in to resolve the controversy in favour of the

State by addi ng an Expl anati on with retrospective ef f ect to Secti on 3-D
by

anmendi ng t he Act by U. P. Sal es Tax ( Anmendnent and Val i dat i on) Act, 1970

(U P.Act No. 2 of 1970). The said Explanation-11 reads as under

"Expl anati on I'l: For t he pur poses of this sub-section

split or processed foodgrains, such as in the form of da



shal | be deemed to be different from unsplit or
unprocessed foodgrains, and accordingly, nothing in this

sub-section shall be construed to prevent the inposition

| evy or col I ection of the tax in respect of the first
pur chase of split or processed f oodgr ai ns merely

because tax has been inposed, levied or collected earlier

in respect of t he first pur chase of t hose f oodgr ai ns in

their unsplit or unprocessed form"

In view of this anendnent, when the case of processed Dal cane up for

SCC

consi deration before the Hi gh Court again in 1972, a Division Bench of
t he
Al l ahabad Hi gh Court in the case of Prakash Tradi ng Conpany vs. Conmi ssioner
of Sales Tax, U P. reported in 30 STC 345 held that processed Dal was different
from unprocessed Dal purchased by Dal MIls and, therefore, purchase tax could
be levied on the first purchase of each of such comodities.
A four Judge Bench of this Court in the case of Ms Hral a
Rat t anl al
etc.etc. vs. State of u. P. and  Anot her etc. etc. reported in (1973) 1

216

uphel d the vires of aforesaid Explanation Il by observing thus:

"16. Now coming to point No.3, there is no justification
for the contention that the Legislature has usurped any
judicial power. The Legi sl ature has not purported either
directly or by necessary i nplication to overrul e t he
deci si on of t he Al | ahabad Hi gh Court in Tilok Chand
Prasan Kumar’'s case (supra). On the other hand it has

accepted t hat deci sion as correct; but has sought to



renove t he basi s of t hat deci si on by retrospectively
changi ng the | aw. This Court has pointed out in severa

cases the distinction between the encroachment on the

j udi ci al power and t he nul l'ification of t he ef f ect of a
judicial decision by changing the | aw retrospectively. The

fornmer is outside the conpetence of the Legislature but

t he latter is Wit hin its perm ssi bl e limts. From the
statenent of objects and reasons, it appears that in the

Pri nci pal Act, t he | egi slative i ntent was not clearly

br ought out . By means of t he Anmendi ng Act t he

Legi sl ature wanted to nake clear its intent."

If Explanation Il, as introduced by the 1970 Amendi ng Act, to Section 3-

D stood as it was, there was hardl y any room for controversy. However
, t he

expl anations to Section 3-D were anended by three subsequent amendnents: (i)

Act No. 11 of 1972; (ii) Act No. 17 of 1974 and (iii) Act No. 23 of 1976

Section 6(c) of the Amending Act 11 of 1972 reads:

"(c) at the end, the follow ng Expl anati on shal | be
inserted and be deened always to have been inserted,

nanel y:

Expl anati on-- For the purposes of this Act, the follow ng
goods shall be deened to be different from each other

namel y- -

(a) Khandsar i nmol asses i ncl udi ng sheer a-sayar, sheera
gal awat, and sheera sal awat ;

(b) rab, i ncl udi ng r ab- sayar, r ab- gal awat and rab
sal awat ;

(c) gur-lauta and gur-raskat;

and accordi ngly, not hi ng in this section shal | be

construed to prevent the inposition, levy or collection of



tax under section 3-A in respect of any one of the said
goods nerely because tax has been inposed, |evied or
col l ected under this section in respect of any other

them or vice-versa."

After this amendnment Act No. 17 of 1974 again anmended Section 3-D.

Section 2 of the Amendi ng Act of 1974 runs as under:

"2.. Amendnent of Secti on 3-D of U. P. Act XV of

1948- - In section 3-D of t he Uttar Pradesh Sal es Tax
Act, 1948 (hereinafter referred to as the principal Act), in
sub-section (1), at t he end t he fol |l owi ng Expl anati on
shal | be inserted and be deened to have been inserted

with effect fromthe first day of Cctober, 1964, nanely:

"Expl anation - For determining the turnover liable to tax

under cl ause (b), t he anount s for whi ch goods are
pur chased by one regi stered deal er from anot her

regi stered deal er shal | be deduct ed from his gross
turnover only if the purchase in question is proved not to

be the first purchase.”

After this, Act was again anmended by U.P.Act No. 23 of 1976, Section 3-

D was agai n anended. Section 3 of Anending Act recites as under

"3. Anendnment of section 3-D-- In Section 3-D of the
principal Act, in sub-section (1), the existing Explanation
shal | be renunbered as Explanation | and thereafter the
foll owi ng Explanation Il shall be inserted and be deened

al ways to have been inserted, nanely:--

Expl anation Il1-- For the purposes of this sub-section, in



relation to purchases of foodgrains in pursuance of any
or der made under section 3 of t he Essenti al
Commodi ti es Act, 1955 (Act 10  of 1955) or under rule

114 of the Defence and Internal Security of India Rules,

1971 i ncl udi ng any pur chases in excess of t he | evy
share, t he pur chases first made by a dealer from the
State Governnment or its pur chasi ng agent shall be the

first pur chase of such f oodgrai ns and t he t ax shal

accordingly be levied at that point on such dealer."

The | ear ned Singl e Judge in Ms Gout i Bandhu’ s case (supra)

consi dering the anendnents brought about in Section 3-D by the Anendi ng Act

of 1970; Act No. 11 of 1972; Act No. 17 of 1974; and Act No. 23 of 1976 observed

in para 7 & 8:

"7. If one were to read anendnents effected by Act
No. 11 of 1972 and Act No. 17 of 1974, whi ch have

al r eady been extracted above, it m ght have been

possible to take the view that these anending Acts did
not i mpi nge on Expl anati on I and Expl anati on Il in
Secti on 3-D as exi sting in 1972, for the anendi ng
sections only direct that an Explanation be added at the

end of section 3-D (1) without making any reference to
Expl anati on I and Expl anati on I, which were already

there on the statute book. Section 3 of the Act No. 23 of

1976 however dispels such a Vview The reason being

t hat it number s t he Expl anati on added by the earlier
Anmendi ng Act s as Expl anati on I, and adds anot her

Expl anati on nunberi ng it as Expl anati on I, with
retrospective effect. | f t he intention of t he Legi sl ature

whil e passing the two earlier Amending Acts, had been

after



to preserve Explanation | and Explanation Il as found in

section 3-D at t he time when t he amendnent s wer e
made, section 3 of Act No. 23 of 1976 would not have
directed t hat t he exi sting Expl anati on shoul d be
nunber ed as Expl anation | and a new Explanation set
out in that Act should be nunbered as Explanation II. It

is not possible to take the view that t he Legi sl ature
i nt ended t hat there shoul d be t wo Expl anati ons, bot h
having the sane nunber. The intention appears to be

that the Amending Acts of 1972 and 1974 died away with

the earlier Explanations occurring at the end of Section

3-D(1), and Act No. 23 of 1976 nunber ed t he single

Expl anation in Section 3-D as Explanation |, and added a

new Expl anation with retrospective ef fect. As t he
anmendnent is retrospective, t he matt er has got to be
decided by referring to the Explanations as now exist. It

hardly admits of dispute that while deciding a reference a
Court can take notice of an amendnment to the | aw which
is retrospective in nature. [See Conmi ssioner of Sal es

Tax U.P. v. Bijli Cotton MIIls Hathras, U P., 15 STC 656].

8. Now, t he Expl anati ons as now stand do not
throw any I'ight on t he controversy as to whet her t he
processed f oodgrai ns shoul d be treated di fferent from

the foodgrains fromwhich it is obtained after processing.

This being so, the decision given in Tilok Chand s case,

25 STC 118 covers the controversy. It was pointed out

that the principle laid down in Ti | ok Chand’ s case, 25
STC 118 shoul d not be applied as in the present case

as there is a finding by t he Judge (Revi si ons) t hat

dehusked barley is a comercially different commodi ty
from Dbarley. The Judge (Revi si ons) has gi ven this
concl usion solely by holding that dehusked barley was a
comrercially different conmodity frombarley as it was

obt ai ned after processing barley by a machine. In Ti | ok



Chand’ s case, 25 STC 118 it has been hel d t hat
dehuski ng by a nmachine wll not bring into existance a
new commodity. As a result it is not possible to
di stingui sh Ti | ok Chand’ s case, 25 STC 118 on this

principle."

and cane to the conclusion that Explanation Il added by the Anending Act, 1970

ceased to be on t he statute book and, t herefore, t he | aw laid
n Ti | ok

Chand’s case (supra) by the Division Bench of the High Court to the effect that

dehuski ng by machines would not bring into existence a new conmobdity would

becone operati ve.

The Single Judge in the inmpugned order, although aware of the order of

the Division Bench of the High Court in Prakash Tradi ng Conpany’s case (supra)

and of the decision of this Court in Ms Hiralal Rattanlal etc.etc. (supra) held that

in view of the decision in Ms Gouti Bandhu's case reported in 1978 UPTC 707

the Explanation Il added by the Amending Act, 1970 ceased to be on the statute

book and, therefore, cannot be applicable to the facts of the case.

Counsel for the appel |l ant has br ought to our notice that
rder to

renove the basis of the judgnent in Ms Gouti Bandhu's case (supra), the State

Legi sl ature has passed The Utar Pradesh Sales Tax (Amendnent & Validation)

Act, 1980 [U.P. Act No. 2 of 1980] and thus re-introducing Explanation Il which

had been introduced by the Anending Act, 1970 with retrospective effect. Section

4 of the Amending Act of 1980 reads as under

"4, Amendnent of Section 3-D-- In Section 3-D of the

down



principal Act, the existing Explanation, at the end, shal
be nunber ed as " Expl anation-1’ and t hereafter t he

foll owi ng Expl anation shall be inserted, nanely:

Expl anati on I1-- For t he pur poses of assessnent
relating to any period commencing on OCctober 1, 1964

and ending with Novenber 14, 1971, split or processed

f oodgr ai ns, cereal s or pul ses shal | be deened to be
different fromunsplit or unprocessed foodgrains, cereals

or pul ses and, accordingly, nothing in this section shal

be construed to prevent inposition, levy or collection of

t ax in respect of t he first pur chase relating to such
peri od, of split or processed f oodgr ai ns, cereals or
pul ses nerely because tax has been inposed, |evied or

collected earlier in respect of such foodgrains, cereals or

pul ses in their unsplit or unprocessed form"

In view of t he re-induction of Expl anati on Il to Secti on 3-D
with

retrospective ef f ect by t he State Legi sl ature by The Uttar Pr adesh Sal es
Tax

( Anendnent & Validation) Act , 1980 [U P Act No. 2 of 1980], t he split
and

processed foodgrains woul d now be different from unsplit and unprocessed

foodgrai ns and the respondent would be liable to pay purchase/sales tax on the

split dal purchased by himfromthe dal mlls in the State of U P. although the mlls

had already paid the tax on the unsplit and unprocessed dal from whi ch broken

dal purchased by the respondent was produced.

For t he reasons stated above, this appeal is accepted and t he
or der

under appeal is set aside. Parties shall bear their own costs.



NEW DELHI ;

MARCH 22, 2006 [ LOKESHWAR SI NGH PANTA]



