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ORDER

This Appeal is against the Judgnent of the Custons, Excise and Gold (Control) Appellate Tribun
al dated 24th February, 1998.

Briefly stated the facts are as foll ows: -

The Appel |l ants are nanufacturing HDPE Woven Tubul ar Fabrics on G rcular Loons. They do this w

ith the aid of power. It is not denied that that fabric would have fallen, at the relevant ti
me, under Tariff Item54.08. Thereafter, the fabric is cut and one end of the fabric is sewed
up without the aid of power and a sack is manufactured. It is not denied that such a sack wo
uld fall under Tariff Item 6301 which reads as follows: -

6301. 00

Made up textile articles including blankets (other than of wool), tarpaulins, tent, sails for
boats."

Ni |

If made without the aid of power

The question for consideration is whether the Appellants are entitled to the benefit of Notifi

cation No.65/87-CE dated 1st March, 1987

The Show Cause Notice was issued to themon 17th June, 1991. It was for the period from4th Ju
ly, 1987 to 29th February, 1988. It appears that earlier in 1988 also a Show Cause Notice had
been issued nmaking a demand on a similar issue and for an identical amount. That Show Cause
Noti ce was dropped. In pursuant to Show Cause Notice dated 17th June, 1991, the Collector pas

sed an order dated 31st October, 1991 wherein, it is, inter alia, held as follows:-

"11.0On the question of tine bar, | agree with the noticee, that having issued a demand in 1988
on simlar issue and for identical amount, the question of suppression or m sdeclaration woul
d not arise. | also agree with the contention that approval of classification list is a quas

judicial function to be done after making suitable enquiries by the adjudicating authority.
There woul d therefore be no question of getting the Cassification |list approved and it is rig
htly an order of the Assistant Collector. Later, even the RT 12 have been finally assessed.
There is as such no nisdeclaration or suppression on the part of the noticee."

The Collector also held that the Appellants were entitled to the benefit of the Notification
The Appeal filed by the Department before the Customs, Excise and Gold (Control) Appellate Tr
i bunal has been allowed. The Tribunal has held that the Appellants are not entitled to the be
nefit of the Notification. On the question of tinme bar the Tribunal has held that there was su
ppression of the fact that the Tubul ar Fabric was manufactured on circular loons with the aid
of power and that the entire process was an integral process in the manufacture of sacks. It
was held that the extended period of limtation was avail abl e.
Before us two questions arise (a) whether the extended period of limtation is available and (
b) whether the Appellants are entitled to the benefit of the said Notification
The Coll ector has given a categoric finding that the earlier Show Cause Notice rai sed a denand
on a sinmilar issue and for an identical anmpunt. That Show Cause Notice had been dropped. In
our view the Tribunal was wong in still holding that there was suppression of fact or nmateria
I. This Court has in the case of ECE Industries Limted vs. Comm ssioner of Central excise, N
ew Del hi reported in 2004 (164) ELT 236 (SC) held as follows: -
"4, In the case of Ms. P & B Pharmaceuticals (P) Ltd. v. Collector of Central Excise reported
in [2003 (2) SCALE 390], the question was whether the extended period of Iimtation could be
i nvoked where the Departnent has earlier issued show cause notices in respect of the same subj
ect-matter. It has been held that in such circunstances, it could not be said that there was
any wil ful suppression or nmis-statenent and that therefore, the extended period under Section
11A coul d not be invoked.

5. In our view, the principles laid down in above case fully apply here. As earlier proceedin
gs in respect of sane subject natter were pending adjudication it could not be said that there
was any suppression and the extended period under Section 11A was not available."

On the ratio laid down in this Judgnent it nust be held that once the earlier Show Cause Notic
e, on simlar issue has been dropped, it can no longer be said that there is any suppression
The extended period of limtation would thus not be available. W are unable to accept the su
bm ssion that earlier Show Cause Notice was for a subsequent period and/or it cannot be taken
into consideration as it is not known when that Show Cause Notice was dropped. |If the Departm
ent wanted to take up such contentions it is for themto show that that Show Cause Notice was
not relevant and was not applicable. The Departnment has not brought any of those facts on rec
ord. Therefore the Departnent cannot now urge that findings of the Collector that that Show Ca
use Notice was on a similar issue and for an identical amount is not correct.
We thus hold that the extended period of limtation was not available. In this view, it is not
necessary to decide the second point. W |eave the question of |aw open to be decided in an
appropri ate case.
Accordingly, the Appeal is allowed. The order of the Tribunal is set aside. There will be no



order as to costs.
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