I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1169 OF 2006

COMM SSI ONER OF | NCOVE TAX, DELHI ... Appellant
VERSUS

M S. BHAGAT CONSTRUCTI ON CO. PVT. LTD. ... Respondent

W TH

ClVIL APPEAL NO. 1198 OF 2006

COW SSI ONER OF | NCOVE TAX, DELHI - XVI | ... Appel | ant
VERSUS
MS. MR G PLASTIC TECHNOLOE ES AND ORS. ... Respondent
ORDER

Cvil Appeal No. 1169 of 2006
The present appeal by the Revenue raises a question

which lies within a very narrow conpass.

On the facts of the present case, it is an admitted
position that the assessnment order dated 29.03.1995 of the
Assi stant Commi ssi oner of Income Tax, New Del hi, does not

contain any direction for the paynent of interest.

appel l ate or der in t he pr esent case merely stated

interest is payable under Section 234B of the Incone Tax Act

(hereinafter referred to as 'Act’), wi thout nore.

Signature Not Verified

Digitally signed by
Sunman Wadhwa

In the first round, before the Income Tax Appellate
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Tribunal (hereinafter referred to as 'ITAT' ), the ITAT s
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attention was not drawn to the paynent of interest at all.
On an application made, t he | TAT by its order
12.11. 2002 specifically held that since no direction had

actually been given in the assessnent order for paynent of

dat ed
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interest, the present case would be covered by the decision

of this Court reported in ' Comm ssioner of Incone Tax &

O's. v. Ranchi Club Ltd" [(2001) 247 I TR 209] which nerely

di sm ssed t he appeal af firm ng t he Hi gh Court j udgnent
reported in 'Ranchi Club Ltd. v. Commi ssioner of |ncone

Tax’ [(1996) 217 I TR 72].

In an appeal to the High Court of Del hi under Section
260 A of the Act, the inpugned judgnent dated 23.07.2003
merely reiterates that the present issue has been deci ded by
the judgnent in " Commi ssi oner of I ncone Tax & Os. V.

Ranchi Club Ltd’ [(2001) 247 I TR 209] referred to above.

Shri Quru Kri shna Kumar , | ear ned seni or counse
appeari ng for t he Revenue, presented three submi ssi ons
bef ore us and relied upon t he deci si on cont ai ned in
" Kal yankumar Ray V. Conmi ssi oner of I ncome Tax, West

Bengal -1V, Calcutta [1992 Supp (2) SCC 424].

According to him the interest under Section 234B is,
in any case, part of FormIl.T.N. S. 150 which is not only

signed by the assessing officer but it is really part of the

assessnent order itself. H s other subm ssions are that the
j udgnent in Ranchi C ub Ltd.’ s case is di stingui shabl e
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i nasnuch as it arose only in a wit petition and arose in

the context of best judgnent assessnent whereas on the facts

of the present case, there was a shortfall of advance tax

that was paid, which, therefore, led to the automatic |evy

of interest under Section 234B. In addition, he argued
before us that not only is Section 234B a provision which is
parasitic in nature, in that, it applies the noment there is
shortfall of advance tax or incone tax payable under the Act

but that it is conpensatory in nature. Countering this

submi ssion, Ms. Shipra Ghosh, |earned counsel appearing for
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the respondent, supported the judgnent of the | TAT and the
H gh Court by stating that the judgment in Ranch

Ltd.’s case squarely covers the facts of this case

We have heard | earned counsel for the parties.
not feel the need to go into the various subm ssions nmade by
M. Quru Krishna Kumar as this appeal can be disposed of on
a short ground. In a three-Judges Bench decision, viz.
" Kal yankumar Ray V. Conmi ssi oner of I ncomne Tax,
Bengal -1V, Calcutta’ [1992 Supp (2) SCC 424], this Court
took note of a simlar subm ssion nmade by the assessee in
that case and repelled it as follows: -
"6. In this context, one nay take notice of
the fact that, initially, Rule 15(2) of the Income
Tax Rul es prescribed Form 8, a sheet containing the
comput ation of the tax, though there was no form
prescribed for the assessnent of the incone. Thi s
sub-rul e was dropped in 1964. Thereafter, the matter
has been governed by departnmental instructions.

Under these, two forns are in vogue. One is the form
of, what is described as, the "assessnent order",

(I.T. 30 or I.T. N S.65). The other is what is
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described the "lIncone Tax Conputation Formd or "Form

for Assessment of Tax/Refund" (I.T.N. S. 150). The

practice is that after the "assessnent order" is nade
by the ITO the tax is calcul ated and the necessary
columms of I.T.N.S. 150 are filled up show ng the net
anount payable in respect of the assessnent year.
This formis generally prepared by the staff but it
is checked and signed or initialed by the I TO and the
noti ce of demand follows thereafter. The statute
does not in terms require the service of the
assessnent order or the other formon the assessee
and contenplates only the service of a notice of
demand. It seens that while the "assessment order”
used to be generally sent to the assessee, the other
formwas retained on file and a copy occasionally
sent to the assessee. I.T.N.S. 150 is also a form
for determ nation of tax payable and when it is
signed or initialed by the ITOit is certainly an
order in witing by the I TO determining the tax
payabl e within the meaning of Section 143(3). It may
be, as stated in CIT v. H malaya Drug Co. only a tax
calculation formfor departnental purposes as it also
contains colums and code nunbers to facilitate
conmput erisation of the particulars contained therein
for statistical purposes but this does not detract
fromits being considered as an order in witing
determ ning the sum payabl e by the assessee. W are
unabl e to see why this docunent, which is also in
witing and which has received the inprimtur of the
| TO should not be treated as part of the assessnent
order in the w der sense in which the expression has
to be understood in the context of Section 143(3).
There is no dispute in the present case that the I TO
has signed the formI.T.N S 150. We therefore,
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think that the statutory provision has been duly
complied with and that the assessnent order was not
in any manner vitiated."
The Supreme Court judgnment in the Ranchi Cub Ltd.’'s
case, is a one line order which nerely states: -
"We have heard | earned counsel for the
appellant. We find no nerit in the appeals.
The civil appeals are dism ssed. No order as
to costs."
The Hi gh Court judgnent which was affirned by this
Court as aforesaid arose in the context of a challenge to
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the vires of Sections 234A and 234B of the Act. After
repelling the challenge to the vires of the two sections,
the H gh Court found that interest had been | evied on tax
payabl e after assessnent and not on the tax as per the
return. Following this Court’s judgment in JK Synthetics
Ltd. [(1994) 94 STC 422], the Hi gh Court held that the
assessee i s not supposed to pay interest on the anount of
tax which may be assessed in a regular assessnent under
Section 143(3) or best judgnent under Section 144 as he is
not supposed to know or anticipate that his return of incone
woul d not be accepted. The Hi gh Court further held that
i nterest is payabl e in future only after t he dues are

finally determ ned

G ven the above controversy, it is necessary to set
out the provisions contained in Section 234B. The rel evant
portion of Section 234B reads as under: -

"234B. Interest for defaults in paynent of advance
tax. - (1) Subject to the other provisions of this
section, where, in any financial year, an assessee
who is liable to pay advance tax under section 208
has failed to pay such tax or, where the advance tax
pai d by such assessee under the provisions of
section 210 is less than ninety per cent of the
assessed tax, the assessee shall be liable to pay
sinmple interest at the rate of one per cent for
every nonth or part of a nonth conprised in the
period fromthe 1st day of April next follow ng such
financial year to the date of deternination of tota
i ncone under sub-section (1) of section 143 and
where a regul ar assessnment is made, to the date of
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such regul ar assessnment, on an anount equal to the
assessed tax or, as the case may be, on the anmount
by which the advance tax paid as aforesaid falls
short of the assessed tax.

Explanation 1 - In this section, "assessed tax"
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means the tax on the total income determ ned under

sub-section (1) of section 143 and where a regul ar

assessnent is nade, the tax on the total incone

det ermi ned under such regul ar assessnment as reduced

by the amount of, -

(i) any tax deducted or collected at source in
accordance with the provisions of Chapter
XVIl on any income which is subject to such
deduction or collection and which is taken
into account in conputing such total incone;

(ii) any relief of tax allowed under section 90 on
account of tax paid in a country outside
I ndi a;

(i) any relief of tax allowed under section 90A
on account of tax paid in a specified
territory outside India referred to in that
section;

(iv) any deduction, fromthe Indian incone-tax
payabl e, allowed under section 91, on account
of tax paid in a country outside India; and

(v) any tax credit allowed to be set off in
accordance with the provisions of section
115JAA or section 115JD."

It will be seen that under the provisions of Section
234B, the nonent an assessee who is liable to pay advance
tax has failed to pay such tax or where the advance tax paid
by such an assessee is less than 90 per cent of the assessed
tax, the assessee becones liable to pay sinple interest at
the rate of one per cent for every nonth or part of the

nont h.

Shri @uru Krishna Kumar is right in stating that |evy
of such interest is automati ¢ when the conditions of Section

234B are net.

We are of the viewthat the facts of the present case
are squarely covered by t he deci si on cont ai ned
Kal yankumar Ray’s case inasmuch as it is undisputed that
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FormI.T.N. S 150 contained a cal cul ati on of interest payable

on the tax assessed. This being the case, it is clear that
as per the said judgnent, this Form nmust be treated as part

of the assessnent order in the wi der sense in which the

in



expression has to be understood in the context of Section

143, which is referred to in Explanation 1 to Section 234B.

This being the case, we set aside the judgnent of the

H gh Court and allow the appeal of the Revenue.

There will be no orders as to cost.

ClVIL APPEAL NO. 1198 OF 2006
The appeal is disposed of in terns of the abovesaid

order in Gvil Appeal No. 1169 of 2006.

[ AK SIKR ]

...................... . J.
[ ROHI NTON FALI NARI MAN ]

New Del hi ;
August 06, 2015.
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RECORD OF PROCEEDI NGS
G vil Appeal No. 1169/2006
COMWNR. COF | NCOVE TAX, DELHI Appel | ant (s)
VERSUS
M S. BHAGAT CONSTURCTI ON CO. PVT. LTD. Respondent (s)
(Wth office report)
W TH
Cvil Appeal No. 1198/2006
CI' T, DELH -XVII Appel I ant (s)
VERSUS
MS. MR G PLASTIC TECHNOLOd ES AND ORS. Respondent ( s)
(Wth office report)

Date : 06/08/2015 This appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTICE A K SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appell ant(s) M. @Quru Krishna Kumar, Adv.

M. Rupesh Kumar, Adv.



M. T. M Singh, Adv.
M. Jitin Singhal, Adv.
Ms. Ani| Katiyar, Adv.
M. B. V. Bal aram Das, Adv.
Ms. Rashm Mal hotra, Adv.
M. S. A Haseeb, Adv.

For Respondent (s) Ms. Shipra Ghose, Adv.

UPON hearing the counsel the Court nmde the follow ng
ORDER

Cvil Appeal No. 1169 of 2006 is allowed and C vil

Appeal No. 1198 of 2006 is disposed of in terns of the
si gned order.

(Ni dhi Ahuj a) (Suman Jai n)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]
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