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Civil Appeal Nos. 5907-5908 of 1999

Tam | Nadu Housi ng Board

... Appel | ant (s)

VS.

N. Bal asubramani um & Ors.

... Respondent (s)

(with office report)

Dat e: 15/04/ 2004 Thi s/ These matter(s) was/were called on for hearing today.

CORAM :

HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTICE S.B. SI NHA

HON BLE MR JUSTICE S. H KAPAD A

For Appellant (s)M. L Nageswara Rao, ASG
M. R Ayyam Perunal, Adv.
M. S Vallinayagam Adv.
M. Jayanth Muth Raj, Adv.

For Respondent (s)M. V Ranmasubramani um Adv.
M. V Bal achandran, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

The appeals are allowed in terns of the signed order. There shall be no order as to costs.

(D.P. WALIA) (JANKI BHATI A)
COURT MASTER COURT MASTER
(Signed Order is placed on the file)
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Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NOS. 5907-5908 OF 1999

Tam | Nadu Housing Board.. Appellant

VS.
N. Bal asubramani un & O's... Respondents
ORDER

The Tami| Nadu Housing Board (for short "the Board") is established and constituted under an A
ct known as Madras State Housing Board Act, 1961 (hereinafter referred to as "the Act").
For carrying out the purposes of the Act, the Board enmpl oys a nunber of enployees. Under Sect
ions 17 and 19 of the Act, the Board has franed regul ati ons known as Madras State Housi ng Boar
d Service Regul ations, 1969 (hereinafter referred to as "the Regulations"). Under the Regul at
i ons, the posts of Assistant Executive Engineer are to be filled up fromtwo sources - 75 per
cent of posts are to be filled up through direct recruitnent anmongst those who hol d Engi neerin
g Degree and 25 per cent of the posts are to be filled up from anongst the Juni or Engi neers an
d Di pl oma- hol ders and Chief Head Draftsnan/Head Draftsman and Senior Drafts Oficer. Under t
he Regul ations, a Junior Engineer is eligible for pronotion to the post of Assistant Executive
Engi neer only on conpletion of 10 years of service as a Junior Engi neer, whereas in the case
of Chief Head Draftsman/Head Draftsnman the eligibility criteria is of having put in not less t
han 15 years as a Draftsman.
The Board on the basis of the aforesaid Regul ations prepared a panel from anongst the persons
eligible fromfeeder categories for pronotion to the posts of Assistant Executive Engineer. |
n the said panel, the nanes of respondents herein were not included on account of the fact tha
t they have not put in 15 years of service as Draftsman. Aggrieved, the respondents chall enge
d the panel so prepared by the Board by nmeans of a petition under Article 226 of the Constitut
ion. The High Court disnmissed the wit petition. On a wit appeal being filed by the respond
ents, the H gh Court was of the view that since no quota was provided for the purpose of prono
tion to the posts of Assistant Executive Engi neer the Executive Order dated 13.10.1984 would a

pply. In that view of the matter, the wit appeal was allowed, the panel prepared by the Boar
d was set aside and the Board was directed to create supernunerary posts for the purpose of pr
onotion of the respondents to the post of Assistant Executive Engineer. It is in this way, th

e appellant-Board is in appeal before us.

We have heard the learned Additional Solicitor General appearing for the appellant-Board and S
hri V. Ramasubramani um | earned counsel appearing for the respondents.

It is not disputed that the Governnent on 13.10.1984 by an Executive Order had provided that w
here no quota is fixed in a feeder category the pronotion shall be nade on the basis of pay-sc
al e received by the enpl oyees. Applicability of the said rule was sought to be Iinked with R
egul ation 28 of the Regulations in terns whereof the provisions of the Madras State and Subord
inate Services Rules would be attracted whenever no provision is made thereunder. The Divisio
n Bench of the Hi gh Court has noticed the executive instructions issued by the Governnent of T
am | Nadu which read thus:

"The CGovernnent after careful consideration and in consultation with the Tam | Nadu Public Ser
vi ce conmission order as follows :-

(i)If the scales of pay of the feeder categories are simlar, for purposes of promption a perc
entage for each feeder category may be prescribed, taking into consideration the cadre strengt
h of each of the feeder categories. A cycle for pronotion may al so be prescri bed.

(ii) If the sales of pay of the feeder categories are different, then persons hol ding posts ca
rrying a higher scale of pay in the feeder category should be considered first and that, if no
qualified and suitable persons are available in that post, the cases of persons hol ding posts
carrying the next higher scale of pay in the feeder category should be considered Orders anen
ding the General Rules for the Tam | Nadu State and Subordinate Services will be issued separt
ely."

It is one thing to say that there exists no provision in the Regul ati ons which would attract t
he rules specified in Regulation 28(a) or the instructions and rulings thereunder, but it is a
nother thing to say that the instructions if inplemented cannot be given effect to having rega

rd to the consequences provided for in the extant Regul ations, still the sane woul d be applica
ble. W have noticed hereinbefore that for Junior Engineers and Draftsnen eligibility criteri
a have been laid down. It is not in dispute that the said eligibility criteria are nmandatory
in nature and the validity thereof had not been questioned. |f a Draftsman is to be pronoted

to the post of Assistant Executive Engi neer, he nust conplete 15 years of service in the said
capacity, whereas the Junior Engineer may have to conplete only 10 years in the said post. On
ce the eligibility criteria are considered to be a pre-requisite for giving effect to the stat



utory Regul ations, the purported executive instructions would not be applicable. Once it is h
eld that relying on the basis of the executive instructions in terns of Regulation 28(a), the
Draft smen who have been getting higher salary are given preference over the dipl oma-hol der Jun
ior Engineers, the eligibility criteria contained in the statutory Regul ati ons woul d becone ot
i ose; the logical corollary thereof would be that the executive instructions would prevail ove
r the statutory Regul ations. Such a consequence would lead to an absurdity and in that view o
f the matter it nust be held that the executive instructions cannot be given effect to.

For the aforesaid reason, we are of the viewthat the High Court fell in error in allowi ng the
appeal of the respondents.

We, therefore, set aside the judgnents and orders under challenge. The appeals are all owed.
There shall be no order as to costs.

..................... CJ1 (V. N. KHARE)

(S. H KAPADI A)
New Del hi ;
April 15, 2004.



