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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 2559 COF 2003

COVMWNR. OF CUSTOMS, NEW DELHI Appel I ant (s)
VERSUS
PRABHU DAYAL PREM CHAND Respondent ( s)

(Wth appln(s) for stay and office report)

Dat e: 22/04/2010 Thi s Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE D. K. JAIN
HON BLE MR JUSTICE T.S. THAKUR
For Appel | ant(s) B Bhattacharya, ASG
T.V. Ratnam Adv.
Shal i ni Kumar, Adv.
Debashi s Mukherjee, Adv.
Aj ay Singh, Adv.
B. K. Prasad, Adv.
S Ani | Katiyar, Adv.

=23555%

For Respondent (s) Ms. Manjul a CGupta, Adv. (NP)
UPON hearing counsel the Court made the follow ng
ORDER

The appeal being devoid of any merit, is
dism ssed with no order as to costs.

[ Charanjeet Kaur ] [ Pushap Lata Bhardwaj ]
Court Master Asstt. Registrar

[ Signed order is placed on the file ]

e
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2559 OF 2003

Conmmr. of Custons, New Del hi .. Appel I ant (s)
Ver sus
Prabhu Dayal Prem Chand .. Respondent ( s)
ORDER
In this appeal under Secti on 130-E (B) of t he

Custonms Act, 1962 (for short, "the Act"), the follow ng

question of | aw has been franmed by t he Revenue for



adj udi cation :

"Whet her to accept the Transaction
val ue as declared by the inporter or the
price of inported goods be determ ned on
the basis of LME Prices.”

Briefly stated the material facts giving rise to the
present appeal are as follows :

The r espondent assesee filed t wo Bills of Entry
dat ed 16th Sept enber, 1988 and 17th Decenber, 1998 for
cl earance of Brass Scrap and copper Scrap as per | SRl grade
"Honey" and Birth/diff" respectively. The Bills of Entry
were assessed at the declared invoice value, viz., ClF US
$ 1100 and US $ 1300 PMI respectively. After inspection
the goods were cleared on paynent of custons duty assessed.
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Subsequent |y, on t he basi s of t he i nformation
received fromthe London Metal Exchange, (for short, "the
LME") to the effect that the price of the said netals in
the LME as on the date of inport was nore than the price
decl ared by the respondent, an additional duty anounting to
Rs. 90, 248/- and 1,94, 035/- respectively was denanded from
the assessee on the said t wo Bills of Entry. The
addi ti onal demand havi ng been confirned by t he Deput y
Conmi ssi oner of Custons, the assessee preferred appeal to
t he Conmi ssi oner (Appeal s) but without any success

Aggri eved, t he assessee carried t he matt er in
further appeal to the Custons, Excise and Gol d(Control)
Appel l ate Tribunal, New Del hi, (for short "the Tribunal) as
it then existed. By the inpugned order, the Tribunal has
al | oned the appeal and quashed the additional anount of
duty denmanded fromthe respondent. Wi | e accepting t he
pl ea of the assessee that they were not confronted with any
cont enporaneous material relied upon by the revenue for
enhancing the price declared by themin the bills of entry,

the Tri bunal has observed thus



"I'n the present case as mentioned
above, even though there is a reference
to contenporaneous inport in the order
passed by the Deputy conmi ssioner no
mat eri al regardi ng such inport has been
pl aced before us or nmade avail able by the
appel | ant at any poi nt of time.
Therefore, assessment in this case has to
be taken as having been made purely on
.3/ -
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the basis of LME Bulletin wthout any
corroborative evidence of inports at or
near that price which is not permssible
under law. We, therefore, set aside the
i mpugned order and all owed the appeal ."
Not bei ng satisfied with t he sai d or der, t he

revenue is before us in this appeal

e have heard M. Bi swaj it Bhat t acharya, | ear ned
Additional Solicitor General on behalf of the revenue. The

assessee remmi ns unrepresented.

Learned counsel submits that since the LME bulletin
is a true indicator of current international prices of
met al s, t he adj udi cati ng aut hority was justified in
adopting the price of the said two netals as notified by
the LME, and therefore, the Tribunal was not justified in
quashi ng t he addi ti onal cust onms duty det er m ned to be

payabl e on the inmports in question

W are unable to persuade ourselves to agree with
t he | ear ned counsel . It is mani f est from the af or e-
extracted order of the Tribunal that no details of any
cont enpor aneous inports or any other material indicating
the price notified by the LME had either been referred to
by the adjudicating Oficer in the adjudication order or
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such material was placed before the Tribunal at the tine of
heari ng of the appeal. Learned counsel for the Revenue has

not been able to controvert the sai d observations by the



Tri bunal . In that view of the matter no fault can be found
with the order passed by the Tribunal setting aside the

addi tional dermand created agai nst the assessee.

Consequently, the appeal being devoid of any nmerit,

is dismssed with no order as to costs.

[ T.S. THAKUR ]

NEW DELHI ,
APRI L 22, 2010.



