El TEM NO. 101 COURT NO. 8 SECTI ON | VA

SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 7111-7112 OF 2000
H. S. NATARAJ(DEAD) BY LRS. Appel | ant (s)
VERSUS
CHI NNAMMVA & ORS Respondent ( s)
(Wth office report )
Dat e: 18/03/2009 These Appeals were called on for hearing today.
CORAM :

HON BLE MR JUSTI CE LOKESHWAR SI NGH PANTA
HON BLE MR, JUSTI CE B. SUDERSHAN REDDY

For Appellant(s) M. Naveen R Nat h, Adv.
Ms. Lalit Mhini Bhat, Adv.
Ms. Hetu Arora, Adv.

For Respondent (s)
M. S. N Bhat, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
The appeals are allowed to the extent indicated in the

signed order. Parties are left to bear their own costs.

(Alay Kr. Jain) (Vinod Kul vi)

Court Master Court Master

(Signed order is placed on the file)
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 7111-7112 OF 2000

H. S. Nataraj (Dead) By Lrs. C Appel | ant' s
Ver sus
Chi nnamma & O's. B Respondent s
ORDER
1. The | egal representatives of H S. Nataraj, who was Defendant No. 5

before the Trial Court in OS. No. 47/1979, are the appellants before us. They have
chal I enged the judgnent and decree of the |earned Single Judge of the H gh Court of
Kar nat aka at Bangal ore dated 8th day of October, 1998 rendered in R S. A Nos.

185/ 1996 and 282/1996 all owi ng the appeal of the plaintiff and

representatives of Defendant No. 1 in respect of Suit Schedule Property Item No. 1

| egal



and declaring thementitled to 1/2th share each in respect of the said Property and
in respect of Suit Schedule Property Item Nos. 2 and 3, all of them were declared
entitled to 1/5th share, thereby setting aside the judgnent and decree of the First
Appel late Court. As a consequence thereof the decree passed by the Trial Court in
favour of original plaintiff was nodified to the extent indicated in the judgnent.

2. The facts giving rise to the filing of the present appeals are that one Patel
Veer appa was the original propositor who died on 1.8.1977 | eaving behind his five
sons, nanely, Mdappa (D-1), H Lingappa, H V. Subanna (D-2), H V. Veerappa
(Plaintiff), H V. Rajamanni, Jayamma (D-4) and one daughter. H S. Nataraj (D 5)

is the son of D-2 and grandson of Plaintiff H V. Veerappa. H. Lingappa has not been
given any share in the property as he was given in adoption. So his share was not
the subject matter of dispute. A registered partition was effected on 3.2.1959 by

whi ch Patel Veerappa was allotted a share out of the Schedul e-A suit property ltem
No. 1, nanely, house property and |lands in other villages nentioned at Item Nos. 4,

5, 6 and 7 for life estate only and other property as his absolute property. As per

the famly arrangenment entered into between Patel Veerappa and his sons, it was

agreed that Patel Veerappa shall have life interest in certain itens of the property
allotted to his share and after his death the Northern half of the said property

shoul d go to Defendant No. 1, Southern half should go to the Plaintiff. Thus, the
Plaintiff and Defendant No. 1 would be entitled to half share each in Ist item
property. During the Iife tine Patel Veerappa purchased Suit Schedul e Property

Item Nos. 2 and 3 fromout of his inconme, which he derived fromltem No. 1. Item

No. 3 property has not been included in the said partition. On the death of Pate
Veerappa, Plaintiff and Defendants No. 1 to 4 clained to be entitled to equal share
under the Hindu Succession Act in respect of ItemNos. 2 and 3 of the Suit Schedul e
properties and in respect of ItemNo. 1, the Plaintiff and first Defendant al one were
entitled to half share each. The 5th Defendant, grand son of the plaintiff clained

sone rights under a docunent, which was denied by the plaintiff.

3. It appears fromthe record that the plaintiff filed OS. No. 47/1979 on the
file of the Gvil Judge and JFMC, Nanjangud for partition and separate possession of
1/5th share of the suit schedul e properties left behind by Patel Veerappa. The Tria
Court finally decreed the suit and declared that the plaintiff was entitled to partition
and separate possession of 1/5th share in all the suit schedul e properties. In
addition thereto, the plaintiff and defendants No. 1, 3 and 4 were directed to be

entitled to nesne profits fromthe date of suit, for which a separate inquiry shall be



made under Order XX Rule 12 CPC

4, Bei ng aggri eved agai nst the said judgnent and decree of the Trial Court,
defendant No. 5 filed an appeal before the Ilnd Addl. District Judge, Mysore which
was nunbered as R A. No. 16/1984. The |l earned Addl. District Judge, Mysore by

j udgnent and decree dated 18.12.1995 all owed the appeal by giving detail ed reasons
and set aside the judgnent and decree dated 16.2.1984 of the |learned G vil Judge

and JFMC, Nanjangud in OS. No. 47/1979. Consequently, the suit filed by the
plaintiff was dism ssed. The Cross (bjections filed by defendant No. 1 were al so

di smi ssed

5. Feel ing aggrieved thereof, the judgnment and decree of the First Appellate

Court, the legal representatives of defendant No. 1 and the plaintiff preferred two
separate second appeals nunbered as R S. A. No. 185/1996 and 282/ 1996 before

the H gh Court. The High Court by a common judgnent and order allowed both the
appeal s and passed the aforesaid decree. The | egal representatives of defendant No.
5 are, thus, before us in these appeals by special |eave.

6. We have heard | earned counsel for the parties and with their assistance
exam ned the judgnent of the High Court as well as the judgnent of the First
Appel l ate Court and ot her docunments placed on record.

7. During the course of hearing of the appeals, |earned counsel appearing on
behal f of the appellants fairly stated before us that there exists no dispute in regard
to property covered under Schedule suit property ItemNo. 1 in the teeth of the

adm ssion made by the appellants in their witten statenment filed before the Tria
Court. So far as Schedule Suit property Item Nos. 2 and 3 are concerned, we find
that the High Court while deciding the second appeal s has not recorded any reason
for upsetting the well reasoned and well nerited judgnent of the First Appellate
Court. Though the High Court has fornul ated two substantial questions of |aw at

page 11 of the judgnent, yet after going through the material on record, no finding
has been recorded in regard to the said questions of |law. The Hi gh Court has sinply
extracted the reasonings of the Trial Court and thereafter allowed the appeals and
decreed the suit of the plaintiff.

8. We find that the manner in which the H gh Court has decided the second

appeals is not in conformty with the established principles of Iaw which are to be
borne in mind by the H gh Court while deciding the second appeal s. Ther ef or e,

without going into the nerits of the case, we set aside the judgnent and decree of the

H gh Court so far as it relates to Suit Schedule property Item Nos. 2 and 3 only.



9. The appeals are partly all owed. The judgnent and decree of the High

Court dated 8.10.1998 is set aside to the extent it relates to Suit Schedul e property
IltemNos. 2 and 3 only and the matter is renmitted back to the High Court with

regard to the said properties for consideration and final decision on nerits in

accordance with | aw.

10. The second appeal s shall stand revived to their original nunbers. W
request the High Court to make an endeavour to expedite hearing of the appeals and

di spose of the sane as far as practicable within six nonths fromthe date of this

order.

11. Appeal s are allowed to the extent indicated above. Parties are left to

bear their own costs.

J.

(B. SUDERSHAN REDDY)
New Del hi
March 18, 2009



