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Madan B. Lokur, J.
1. The question arising for consideration in these appeals relates to
the alleged failure (and consequential effect) of Pradip Sarkar to
specifically state in his conplaint filed under Sections 138 and 141 of the
Negoti abl e I nstrument s Act, 1881 t hat t he
appel I ants/accused persons were in charge of and responsi bl e for

the conduct of the business of Ms. Heritage Herbs Ltd. of whi ch
they were said to be Directors.

2. In a conplaint filed on 31st March, 2001, Pradip Sarkar alleged
that Heritage Herbs had nade an offer for collecting noney fromthe nmarket
with a viewto allot land to the intending investors. On the basis of the

of fer made, Pradip Sarkar invested an anmbunt of Rs.1,50,000/- and Heritage
Herbs issued three receipt-cumallotnent letters for three plots of |and
to Pradip Sarkar. At the time of handing over the receipt-cumallotnent
letters, Pradip Sarkar was al so handed over three cheques of Rs. 61,000/ -
each post dated to 29th Cctober, 2000. These cheques were issued by
Heritage Herbs and were signed by Raj Kumar Chamaria as Chairman of the
said concern

3. Al'l the three cheques were deposited by Pradip Sarkar but were
di shonoured by the concerned bank. This led Pradip Sarkar to take steps to
issue a notice to and initiate proceedings against Heritage Herbs and Raj
Kumar Chanaria under the provisions of Section 138 read with Section 141 of
the Negotiable Instrunents Act, 1881.

4. During the pendency of the proceedings Raj Kumar Chamaria died on
10t h Decenber, 2003.

5. Thereafter, Pradi p Sarkar nmoved an application for inpleading the
appel lants as accused persons. The application was allowed and the
appel l ants were inpl eaded as accused persons by the concerned Magistrate by
an order dated 28th April, 2004 and sunmons issued to them

6. Feeling aggrieved by their inpleadnent and sumons issued to them

the appellants preferred Crimnal Revision Petitions in the Calcutta High
Court, which dismssed the petitions.

7. The appel |l ants have chal |l enged the order of the Calcutta High Court
and the only contention urged is that no specific allegations were nade
agai nst themeither in the conplaint as originally filed on 31st Mrch

2001 or in the amended conplaint filed on 28th April 2004.

8. We have been taken through both the complaints by I|earned counse
for the appellants and find that there is no allegation worth the nane
agai nst any of the appellants in either of the conplaints. Insofar as the

first conplaint is concerned, the appellants were not even nade parties and
therefore there is no question of any allegations being made against them
in that conplaint. As far as the second conplaint is concerned, the only
all egation made is to be found in paragraph 6 thereof which reads as
foll ows: -



"That in this context your petitioner refers to the provisions
of Section 141 of the Negotiable Instrument Act, where it has
been specifically stated that if the offender is the conpany
then the person who at the tine of the offence was conmitted was
in charge of and was responsible to the conpany for the conduct
of the business of the conpany, other Directors, Manager

Secretary or other officers of the conpany shall be guilty of
the offence, wunless the persons referred to above prove
otherw se, as per the saving clause of the said section. In

section 5 of the Conpanies Act, also nade those officers
responsible for crinme coomitted by the conpany."”

9. The |l aw on the subject is now very well-settled by a series of
decisions rendered by this Court and it is not necessary to repeat the
vi ews expressed tinme and again. Suffice it to say, that the law has once
again been stated in A K Singhania vs. Q@ujarat State Fertilizer Conpany
Ltd.[1] to the effect that it is necessary for a conplainant to state in
the conplaint that the person accused was in charge of and responsible for
the conduct of the business of the conpany. Although, no particular form
for maki ng such an allegation is prescribed, and it may not be necessary to
reproduce the | anguage of Section 138 of the Negotiable Instrunents Act,

1881, but a reading of the conplaint should show that the substance of the
accusation discloses that the accused person was in charge of and
responsi ble for the conduct of the business of the conpany at the relevant
time. Fromthe avernment made in the conplaint, which is reproduced above,

it can safely be said that there is no specific or even a genera

al | egati on made agai nst the appel |l ants.

10. Under these circunstances, the conplaint against the appellants
deserves disnissal. A contrary viewtaken by the H gh Court cannot be
accepted. Accordingly, the appeals are allowed and the order passed by the
H gh Court is set aside.
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