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Crl.A No. 828 CF 1997
| TEM No. 103 Court No. 10 SECTI ON 11

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Crim nal Appeal No.828 of 1997

Shakoor Khan & Os. Appel | ant (s)
VERSUS
State of U P. Respondent (s) .

Date : 05/02/2004: This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE K. G BALAKRI SHNAN
HON BLE MR JUSTI CE B. N. SRI KRI SHNA

For Appellant (s)

M. J.M Khanna, Adv.

For Respondent (s) Ms. Alka Agrawal, Adv.

M. Jatinder Kumar Bhatia, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Ms. Al ka Agrawal , | earned counsel for the respondent started her argunments at 2.20 p.m and conc
luded at 2.45 p.m Thereafter M. J.M Khanna, |earned counsel for the appellants started his

argunents and concluded at 3.00 p.m The appeal is disposed of in terns of the signed order.

(R K. DHAWAN)  (VEERA VERWA)
COURT MASTER COURT MASTER

(Signed order is placed on the file)

I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO 828 OF 1997

Shakoor Khan & Or's..... Appel | ant s.
Ver sus

State of U P..... Respondent .



ORDER

Heard | earned counsel for the parties.
Seven appellants are before us challenging their conviction and sentence for the offence punis
habl e under Section 304 Part | IPC. The prosecution case is that at 6.30 a.m on 9.10.1978 B
aboo Khan, PW1 went on his bullock cart for collecting fodder fromhis field. He had to cros
s the field of the appellant Shakoor Khan. The |ater objected to the taking of bullock cart t
hrough his field and it seens there was wordy altercati on between Shakoor Khan and Baboo Khan
Hearing the noise, Faiyaj Khan and Zafaruddi n Khan the cousins of Baboo Khan canme there to
hel p him The supporters of Shakoor Khan al so cane to the place of occurrence. According to

prosecution, these appellants were armed with ’Lathi’, 'Sariya’, 'Kanta' and 'Baguda’ and atta
cked Baboo Khan, Faiyaj Khan and Zafaruddin Khan and
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t hey sustained various injuries. Baboo Khan, Faiyaj Khan and Zafaruddin Khan were taken to t

he primary health centre and whil e undergoi ng treatnent, Faiyaj Khan died, his postnortem was
held by Dr. R C. Maurya, P.W3 and on the basis of first information statenment given by Baboo
Khan, case was regi stered agai nst these appellants and the Sessions Judge found these appell an
ts guilty of offence
Bef ore the Sessions Judge and the High Court, the appellants had contended that they had a rig
ht of private defence and the Baboo Khan, Faiyaj Khan and Zaf aruddi n Khan had attacked them a
nd caused injuries on Shakoor Khan and Habi b Khan. The Sessions Court as well as the Hi gh Cou
rt refused to accept fully the contentions urged by the appellants. Learned counsel for the
appel l ants strenuously contended before us that these appellants Shakoor Khan and Habi b Khan
had sustained serious injuries on the hands of Baboo Khan and others and courts below erred in
convicting the appell ants.

We have carefully exam ned the evidence adduced in this case. As per the evidence in this
case Baboo Khan went to the place of occurrence with bullock cart and his intention was to bri
ng the grass in the bullock cart through the property of the one of the appellants. The couns
el for the appellants al so pointed out that Baboo Khan and others were also armed wth sone

weapons. But overall evidence
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adduced in this case has not established that the appellants had any serious apprehension of a
ny grievous hurt or death on the hands of the Baboo Khan and others. So this is a case where

the appell ants had exceeded the right of private defence. The Sessions Court and the Hi gh Cou
rt rightly found themguilty.

However, the conviction of the appellants under Section 304 Part | IPC, as such is not sustain
abl e as the appellants al so sustained sone serious injuries and in the facts and evidence in t
his case the appellants could be attributed the know edge that their acts were likely to cause

death and the offence would cone only under Section 304 Part Il of IPC. Hence in substitution
of conviction under Section 304 Part | IPC, we find themguilty under Section 304 Part Il IP
C and sentence to five years rigorous inprisonnent instead of seven years inprisonnment. The a
ppellants are on bail, their bail bonds are cancelled and they are directed to surrender to un

dergo renmi ning part of the sentence. The appeal is disposed of accordingly.

(B.N. SRI KRI SHNA)
NEW DELHI ;
FEBRUARY 5, 2004.



