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The State of West Bengal \026 Departnment of Finance, Calcutta and two

others are the appellants in this appeal. Leave was granted by this Court on
30. 03. 2001 and pendi ng di sposal of the appeal, stay of operation of the

j udgrment and order under chal |l enge was passed.

The above appeal is directed against the final judgnent and order

dated 04.08. 2000 passed by the High Court at Calcutta in WP.T.T. No. 338
of 2000 whereby the Hi.gh Court allowed the wit petition filed by
respondent Nos. 1 and 2 and decl ared clause (ii) of sub-section (4a) of
Section 4A of the West Bengal Entertai nnment-cum Anusenent Tax Act,

1982 (as anended by the West Bengal Finance Act, 1998) is ultra vires to
the Constitution.

Respondent No.1 carries on business-as a Miulti System Operator

(hereinafter referred to as "Ms5O ) and is engaged in receiving and providing
TV signals to individual cable operators of various localities. The
respondents are receiving conmuni cation signals known 'as TV signals

broadcast by various satellite channels and are distributing'the sane to the
sub-cabl e operators. The process involved in the business consists of
establishment of state of the art control roonms and spreadi ng the cable
network. The said network signals are being given to various sub-cable
operators with whomthe respondents have franchi se agreement. According

to the respondents, there is a significant and qualitative difference between
the functions performed by them and the activities of sub-cable operators

who are franchi see of the respondent-conpany.  According to the

respondents, the object of the MSOis to capture signals fromjvarious
satellites and to put all of themin proper format/frequencies so that all those
signals can travel together in cables w thout encroaching upon and

interfering with other signals for the reception and distribution by the so-
call ed sub-cabl e operators. The signals are transmitted through the satellites
by the various broadcasters fromtheir earth uplinking stations at various
parts of the world.

Respondent No.1 entered into Franchi se Agreenent with the

i ndi vi dual cabl e operators of various localities and on the basis of the said
agreement, respondent No.1l transmits the said TV signals to the said

i ndi vi dual sub-cabl e operators against a price. The individual sub-cable
operators on the basis of the nonthly subscription provide the said TV
signals to the individual subscribers of the locality.

The Parlianent of India enacted the Cabl e Tel evision Networks
(Regul ation) Act, 1995 which was given effect from 29.09.1994. The said
Act seeks to regulate the operation of cable television network in the country
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and matters connected therewith and incidental thereto. The Wst Benga
Legi sl ature sought to inpose a tax on the MSGs and the cabl e operators by
amendi ng the West Bengal Entertai nment-cum Anmusenent Tax Act, 1982.

The said Act was anmended by omitting sub-section (4) of Section 4A and

i nserted a new sub-section (4a) reading as under: -

"(4a) VWhere any owner, or any person for the time being in possession, of
any electrical, electronic or nechanical device, is a cable operator and
recei ves through such device the signal of any performance, filmor any
ot her programre tel ecast, and thereafter such owner or person, against
payment received or receivable, -

(i) exhibits such performance, filmor programe through cable television
network directly to custoners, or

(ii) transmts such signal to a sub-cable operator, who in turn provides
cabl e service for exhibition of such performance, filmor programe to the
cust omer s,

such owner or person shall be liable to pay tax fromthe nonth in which he
exhi bits such perfornmance, filmor progranme or transmts such signal to

a sub-cabl e operator on the basis of his nonthly gross receipt at such rate
not exceeding twenty five per centumof the nonthly gross receipt, as nmay
be specified by the State Government by notification published in the
Oficial Gazette.

Entry 62 of List Il of “Seventh Schedul e to the Constitution is also
repr oduced hereunder: -

"Taxes on luxuries, including taxes on entertai nments, amusenents,
betting and ganbling."

Section 4A reads thus:

"4A. Levy and collection of tax for exhibition.- (1) Subject to the
provi si ons of sub-section (2) and other provisions el sewhere contained in
this Act, there shall be levied on, and collected from a holder of a video
cassette recorder set or sets or aholder of a video cassette player set or
sets a tax, in addition to the tax referred to in section 4, where such hol der
makes any public performance or exhibition of filmthrough a video

cassette recorder set or a video cassette player set against paynents nade

or to be nmade by persons admitted to wi tness such perfornmance or

exhibition at the rates specified bel owh 005\ 005"

Some of the relevant definitions are reproduced hereunder for the
proper understandi ng and adjudi cati on of the case:
“cabl e operator" neans any person who provi des cable service
directly to custoners or transmts signal to sub-cabl e operator through a
cabl e-tel evi sion network and ot herwi se controls or is responsible for the
management and operation of a cable television network;
"Sub-cabl e operator" means person, other than any owner. or person
who is cable operator referred to in this sub-section, who, on the basis of ‘an
agreenment, contract or any other arrangenment nmade between hi mand such
cabl e operator, receives signal fromsuch cable operator and provides cable
service for exhibition of performance, filmor any progranmme to the
cust oner s;
"Cabl e Service" means transm ssion or retransm ssion of progranmes
i ncl udi ng broadcast television channel signals or satellite television channe
signals or both through or any other neans;
"Cabl e Tel evi si on Networ k" means any system consisting of a set
cl osed transm ssi on paths and associ ated signals generation, control and
di stribution equi prent, designed to provide cable service for reception by
mul ti pl e custoners;
"gross receipt", inrelation to any nonth or part thereof, shall nean
the aggregate of anounts received or receivable by owner, or a person for
the tinme being in possession, of any electrical, electronic or nechanica
devi ce who exhi bits any performance, filmor any other programme through
cable television network directly to customers or who transmts the signa
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for exhibition of any performance, filmor any other programme telecast to a
sub-cabl e operator."

2(d) "Subscriber" nmeans a person who receives the signals of cable
television network at a place indicated by himto the cable operator, without
further transmtting it to any other person

In addition to the incorporation of sub-section (4a) in Section 4A the

sai d Anendi ng Act of 1998 al so inserted Sub-section (4b) which reads as
under: -

(4b) The prescribed authority shall, after naking such enquiry as he

may thi nk necessary and after giving the owner or the person, referred to in
sub-section (4a) of Section 4A, a reasonable opportunity of being heard, fix
the date on and from whi ch such owner or person shall becone liable to pay
tax under the said sub-Section."

According to the respondents that the so-called sub-cable operators

who are in reality the cable operators are willing to get thensel ves registered
and to pay the tax. According to them it is the said |ocal operators who

have direct contractual nexus wth the consuners/vi ewers/househol ds are

taxed for the purpose of entertainnent tax and it is only in West Bengal that
such a situation has been created.

Aggrieved by the inposition of entertainnent tax and the demand

noti ces issued, the respondents challenged the vires of 1998 anendnent in

the 1992 Act as wel ] as these demand notices before the Wst Benga

Taxation Tribunal. The case was heard by a three-Mnber Bench. The
Chairman of the Tribunal was of the opinion that the State Legislature was
not conpetent to levy the tax on the "entertainer" i.e., the "sub-cable

operator"” and/or the "entertainee", nanely, the viewer or the custoner
having regard to the admi nistrative conveni ence and other relevant factors.
The Chairman decl ared that clause (ii) of sub-section (4a) of Section 4Ais
ultra vires to the Constitution because the Legislature of the State of West
Bengal is not conpetent to enact the provisions under Entry 62 of List Il of
the Seventh Schedule to the Constitution

Anot her Techni cal Menber and Judicial Menber took the opposite

view. According to them the cable operator is the exhibitor and that he is
the provider of the entertainnent (to the custoner and hence he can be asked
to pay tax on the entertai nment that has resulted fromthe exhibition
Accordingly, they refused to quash the inpugned denand.

Bei ng aggrieved by and dis-satisfied with the judgment of the

Tribunal, the respondents preferred a wit petition under Article 226 of

the Constitution of India before the H gh Court. The wit petition was
contested by the appellant-State by filing a detailed reply to the wit petition
The writ petition filed by the respondents was all owed by the H gh Court by
their judgment dated 04.08.2000 for the reasons recorded in their judgnent.

The Bench was of the opinion that clause (ii) of sub-section (4a) of Section

4A of the Act is ultra vires to the Constitution. Accordingly, the Division
Bench allowed the wit petition filed by the respondents herein. Aggrieved

by the sanme, the State of Wst Bengal has preferred the above civil appeal

W heard M. V.R Reddy, |earned senior counsel for the appellants

and M. Dushyant Dave, |earned senior counsel for respondent Nos. 1 & 2

and Dr. AAM Singhvi, |earned senior counsel for the Applicants in I A No. 1.
I.A. No.l1l was allowed to the limted extent that the applicant therein should
have the liberty of addressing the Court in support of the respondents but

wi thout filing any pleadings.

M. V.R Reddy, |earned senior counsel for the appellant, after

inviting our attention to the rel evant sections and of the definitions,

j udgrments and annexures, submtted that the H gh Court has erred in

declaring clause (ii) of sub-Section (4a) of Section 4A of the Act is ultra
vires. According to him clause (i) of sub-section (4a) of the Act falls within
the legislative conpetence of the State Legislature and is not ultra vires to
the Constitution. Respondent No. 1 who is engaged in receiving and
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providing TV signals to individual sub-cable operators is liable to pay tax
under clause (ii) of sub-section (4a) of Section 4A of the Act which has
come into force on 01.04.1998. The said sub-section (4a) has been
substituted by an anendnent made by the West Bengal Finance Act, 1998.
According to the provisions of the said clause (ii) of sub-section (4a), any
owner or person having in possession, of any electrical, electronic or
nmechani cal devi ce who receive through such device the signal of any
performance, filmor any other programre tel ecast and thereafter transmts
such signals to a sub-cabl e operator against paynent received and receivabl e
by himis liable to pay tax on his nmonthly gross receipt for transmitting such
signals of any performance, filmor any other programme telecast to a sub-
cabl e operator. It was submitted that respondent No.1 is a multi-system
operator who receives TV signals and transnmits such signals to his sub-cable
operators through his cable television network, is a cable operator within the
nmeani ng assi gned by the explanati on of sub-section (4a) of Section 4A of

the Act. After transm ssion of such signal by respondent No.1 to their sub-
cabl e operator they, in turn, provide cable service for exhibition of such
performance, film or programe to individual customers and entertain them

It was further submtted that respondent No.1l admittedly controls and

is responsible for the nanagenent and operation of the cable tel evision

net wor k.

Qur attention was also invited to certain terms and conditions of the
franchi se agreenent ‘entered into between the cabl e operator and sub-cable
operator. According to M. V.R Reddy, |earned senior counsel, the services
rendered by respondent No.1l is not restricted only to receiving signals but
al so extends to sending certain visual images and audi o and ot her

i nformation by neans of tel ecomunication network for presentation to
nmenbers of public and in the present case respondent No.1l sends visua

i mges and audi o signals for presentation tothe individual subscribers
through their feeder line i.e. coaxial cable or any other device used for
transmtting audio and visual signals in terms of clause 2 of the agreenent.
The franchi see has access to the signals provided by respondent No. 1.
Therefore, it cannot be disputed that the price or prices received or

recei vabl e by respondent No.1 is the amount received or receivable by him
for transmtting the signal for exhibition of any performance, filmor any
ot her programme tel ecast and the aggregate of such prices or anobunts is the
gross recei pt of respondent No. 1 in relation to any nonth or part thereof. It
was further submitted that sub-cable operators, as franchise, cannot render
any service to any subscriber or various independent of or contrary to, any
terns and conditions laid down in the agreenment. A franchisee is nerely an
executor within the neaning given by respondent No. 1 in the agreenent.

The filns, progranmes performance can be telecast to the viewers only

when the respondents receive signals and sends i mage and audio signals to
their sub-cable operator for inmmediate presentation to such viewers.
Therefore, whatever entertainments are derived by the nmenbers of public or
viewers in houses, flats, being the subscribers, against payment i's possible
only because of their receiving signals and transm ssion of imge and audio
signals by the respondent and, as such, the source of entertainments is
respondent No. 1 and the entire network is controlled and regul ated by him

M. V.R Reddy submitted that the High Court has failed to appreciate

that the taxable event need not necessarily be the actual utilisation or the
actual consunption of the luxury or entertainment and that aluxury or
entertai nnent which can reasonably be said to be anenable to a potentia
consunpti on does provide the nexus. It was further urged that the Hi gh

Court ought to have seen that the very signal transmtted through cable
operator’s cable instantly reaches the sub-cable operator and al so the
viewer’'s television threshold. Thus the ready entertainment in the form of
audi o visual signal, which is transmtted by the cabl e operator, reaches
instantly in fact fromthemto the threshold of the television of the viewer.
Therefore, the signal of the sub-cable operator, which reaches television as
the entertainnent itself, is the very signal i.e. the ready entertai nment, which
has been transmitted by the cable operator. Thus providing the cable link up
to the viewer’'s end is the only role sub-cable operator has to play. It is,
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therefore, inconceivable that despite putting forth the ready entertai nnent in
the formof signal on the cable |ine the cable operator cannot be said to be
providing the entertai nnent within the neaning of Entry 62 of List Il of the
Seventh Schedul e of the Constitution of India.

It was submitted that sub-cable operators are not independent of, or

can act contrary to, any terns and conditions laid down in the agreement. A
franchisee is nmerely an executor within the neaning given by respondent

Nos. 1 and 2 thenselves in the agreenent. |t was further subnitted that no
viewers could be entertained by the sub-cabl e operators al one.

El aborating further, M. V.R Reddy subnmitted that it is the cable

operator not the sub-cable operator, who decides the programe that should

be included to the bunch of progranmes. CQut of the |arge nunber of
progranmes avail able fromsatellite, the cable operator chooses those
programes that he will put on his cable network. Cable Operator decides

the bunch of programmes that viewers, the househol der, connected to him

will be able to see. The sub-cabl e operator cannot change the conposition

of these bunches; he can neither take out any channels nor add a new one.
Secondly, it is the cabl e-operator, .and not the sub-cabl e operator, who nakes
signals received fromsatellite ready whenever necessary, for reception by
the TV set of the consumer. Many of the nore popul ar channel s transform

the signals in such a'way that the signal cannot be transformed into |egible
i mmge and sound unl ess the signals are just nade to pass through a decoder
For getting for a suitable decoder, the cable operator has to approach the
agency controlling the channel for negotiating the charge to be paid for the
decoder, for getting it after paynent and conpleting other fornalities. In
ot her words, the bunch of programes has not only to be assenbled, it has

to be made ready for reception by the ultimte consunmer. Thirdly, the cable
operator puts the bunch of channels on his "Cable TV Network" which has

been defined in clause (d) of the Expl anation under sub-section (4a) of
Section 4A of the Act to nean any system "designed to provide cable

services for reception by multiple consuner”. Once this novenent is done,
the showis on. It is not at all like aroll of cinematic filmlying in a can in
the go-down of a distributor waiting for an exhibitor to take to his cinema
hall and put it in show when the exhibitor feels Iike it. Wat has gone on the
TV network is in the process of being exhibited and cannot be postponed in
time.

Per contra, M. Dushyant Dave, |earned senior counsel for the

respondent submitted that the respondent is engaged in receiving and
providing TV signals to individual sub-cable operators of various localities
and such cabl e-operators on their part transmt the signals to their respective
subscri bers, who are the actual consuners who get the benefit of the
anusenent or entertai nnent fromthose signals. According to him in
technological terms, it nmay be stated that respondent No.1l actually acts as
the nodal, technical and scientific receptionist and supplier of signals and
that the signals provided to the sub-cable operators are utilised by the said
sub-cabl e operators for providing information and entertainment to their
customers. According to M. Dushyant Dave there is a significant and
qualitative difference between the functions perforned by respondent No.1
cabl e-operator and the activities of the |ocal sub-cable operators who are the
franchi see of the respondent conmpany. He would further submit that it is
particularly inmportant to note that due to recent technological devel opnents,
the MSGCs |i ke the respondent-conpany are not only providing the input to

the | ocalised cable operators in their business of providing cable TV
connections and transm ssion of programre through cables, but the MSCs

are also concerned with the val ue added services like internet, telephony,
and transm ssion of data. The respondent-conpany by the use of the state of
art bi-directional network of 550 MHZ bandwi dth is able to receive and
transmt signals telecast on about 40 to 50 channels as at present.

According to M. Dushyant Dave, under sub-section (4a) of Section
4A of the said Act of 1982, the tax is payable by a person provided the
followi ng conditions are fulfilled:
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a) He is an owner or a person for the time being in possession of
any electrical, electronic or nechanical device;

b) He is a cable operator as defined in Explanation (a) of the sub-
section;

c) He receives through such device the signal tel ecast and

thereafter exhibits the sanme through cabl e tel evision network
directly to custoners or transnmts the sane to a sub-cable

operator who in turn provides cable service for exhibition to the
cust oners;

d) The said owners or the person does the sanme agai nst paynent
recei ved or receivable.

It was further argued that the activities carried on by the respondents

do not in any view of the matter constitute amusenent or entertainment. At
best the respondents nay be providing one of the inputs for the ultinate
creation of an output, which may be said to be entertainnment. The State
Legislature by an artificial definition has treated the respondents as "Cable

Operators". Wiile infact and also in law, as per the Cable Tel evision
Net wor ks (‘Regul ation) Act, 1995, the respondents are not "Cable
Qperators”. Those who are actually "Cable Operators" within the neaning

of the said Act of 1995 have been artificially excluded fromthe said
category and termed as "Sub-cable OQperators" only for the purpose of

enl arging the scope of the said inpost. It is those sub-cable operators as
they are called by the said definition that may be providing the entertai nment
to the ultinmate consuners but surely the respondents are not doing so. That
the i npugned | egislation insofar as the sane seeks to inpose a tax on MsGs
like the respondents by treating themas "Cable Operators" is ultra vires the
Constitution being in excess of the |l egislative conpetence of the State
Legi sl ature under Entry 62 of List 11 of the Seventh Schedule. That the
power to enact a law in respect of entertainment or amusenent must, in

order to be intra vires, be one relating to entertai nment as understood in

conmon parlance. A |aw nmade under Entry 62 of List Il of the Seventh
Schedul e shoul d have a direct and sufficient nexus with the factum of
entertainment. In other words, there nust exist a close and direct connection

bet ween t he person who provides the entertainment to the person who is thus
entertained and pays for such entertainnent. An activity, which is renotely
connected with such entertainment, cannot come within the anbit of the said
legislative entry. It was submitted that until and unless such a direct and
proxi mat e nexus between the transaction sought to be taxed and the person

who is required to pay the tax is clearly established, the | evy cannot be held
to be constitutionally valid.

It was submitted that for the purpose of levy of entertainnent tax it is

the person who directly and ultinately provides the entertai nnent by

exhibition to the viewers, is liable to pay the entertai nnent tax. |In the case
of exhibition of a novie in the cinema hall, it is the proprietor of the hall
who is taxed, as he obviously is the person who provides the entertai nment

by chargi ng the necessary nonetary conpensation. Al other persons who

had participated in the production and distribution of the novie are not |iable
to pay entertainnent tax. Simlarly, the Cable operator in a locality who is
actually providing the entertainment to this subscribers nmay be |iableto pay
tax but those who function at an internedi ary stage, cannot be held liable to
pay the said tax.

Expl ai ning further, M. Dave submtted that the inpugned |l egislation

is broad sweep seeks to convert everyone into a cable operator so nuch so

that the respondents as well as persons with whomthe respondent Conpany

has franchi se agreenments woul d be cabl e operators. Again, those who are

cabl e operators within the nmeaning of the said Central Act of 1995 and are

in franchi se agreenent with the respondent Company woul d be sub-cable

operator as al so cable operators, at one and the sane tine.

It was further submitted that the inpugned | egislation has nade an

irrational classification by putting the respondent Conpany and its

franchi sees hol ders who are call ed cable operators under the said Central Act
of 1995 in one class even though they are differently circunstanced. This
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amounts to treating unequals as equals which is a fact of hostile
di scrimnation.

The said provision of the charging section suffers fromthe vice of

unr easonabl e classification insofar as it seeks to inpose the tax on the
person who provides entertainment to the viewers directly as al so on those
who nerely sends the signal received by themto the other operators who in
their turn transmts the signals to the consuners. Even though the said two
functions are distinct and different in nature, they are placed in the sane
category by inmpugned | egislation

That the levy of the said anusenment tax suffers fromillegality in as

much as it fails to specify the exact nature of receipt which will be terned as
gross receipts. A mmjor conponent of the receipts of signals providers |ike
the respondent Conpany i's absorbed in reinmbursing the charges directly

payabl e to pay channel's, software providers, intellectual properties right

hol ders and hence do not- constitute receipts of the respondent Conpany. In

the absence of any definition of ’'gross receipt’ the incidence of tax is
rendered unreasonable, indetermnate and ultra vires.

The | egislative provision is bad in l'aw because of vagueness,

anmbi guous and uncertainty. This | eave enough scope for the authorities

under the Act to be arbitrary since they can pick and choose any persons or
event or action at their whins and fancies for the purpose of levying tax in
the guise of 'luxury’ or 'entertainment’ or 'amusenent’. 1In the instant case
the sanme has led to discrimnation anongst persons sinilarly placed.

That the inposition of the tax on the gross receipts and/or gross

i ncome of the respondent Conpany which has no direct and proxinmate
relationship with the provision of entertai nnments make the inpost ultra vires
the Constitution as the State Legislature has no power to inpose a tax on

i ncomne.

Dr. A°M Singhvi, |earned senior counsel “appearing on behalf of the
i ntervenor made the foll ow ng subnissions: -
A) Assum ng wi thout conceding that Multi System Operators (MSOs)

are also Cable Operators (CGOs), the impugned levy is
unconstitutional because it travels beyond the very concept and scope
of the word "Entertai nment"” under Entry 62 List I1.

B) Any State |evy on entertainnment and/ or anusenent, to-be valid, nust
necessarily fall within Entry 62 List |1, which gives exclusive state
conpetence, in so far as taxation on these subjects is concerned.

(@) The taxable event is thus the act or activity of entertainnent. This

taxabl e event must have a direct and proxi mate connection with the

assessee on which it falls and nust itself constitute entertai nnent.

The activity in question nust be exanmined and unless it qualifies as
entertainnent itself, the taxable event of entertai nment cannot arise.

In the present case, so far as the MSO (assum ng w thout conceding

that MBGs are al so COs) are concerned, they do not do the activity of
entertai nnent in any manner thensel ves. They are engaged nerely

in the receipt and transm ssion of tel ecomunication signals and do

not thensel ves conduct shows, exhibitions or entertainnment of any

ki nd.

D) If the activity in question by itself is not the taxable event (here
entertai nnent), the inpugned |l evy cannot constitute it to be so and

deemit to be so.

E) Unl ess the assessee is itself doing the entertainment, to tax the
assessee woul d amount to unconstitutional enlargenment of the

concept of entertainnent.

(i) I't would be beyond | egislative conpetence under Entry 62 List II.

(ii) There would be no logical and legal Iine of denmarcation if the
activity in question (here entertai nment) could be enlarged by a process

of backward integration. There would be no |ogical basis then to not

treat distributors, producers, broadcasters and even the witer, author and
creator of the film show or serial in question as being an entertainer and
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hence exigible to entertainnent tax. Such enlargenent would be clearly
ultra vires and beyond the | egislative conpetence.

F) A close, direct and proximate connection rmust necessarily exi st
bet ween the transaction in question and the person rmade liable for the
tax in question. Such nexus nust be fair and reasonable. The

i mpugned tax cannot involve those not connected directly or

intimately with the taxable transaction

(€ It nust be renenbered that the MSO has no privity or direct dealing
with the subscriber. There is no contractual, statutory or other

conmon | aw rel ati onship between the MSO and t he subscriber. The

MBSO cannot sue and is not suable by the subscriber. The MSO has

no connection with the subject of entertainment i.e. (subscriber) but is
yet nmamde subject to tax. . The MSO does not know the identity and

wher eabout s of the subscri ber.

H) The dom nant position and intention of the MSOis to act as a conduit
for receipt and transm ssion of tel ecomunicati on and broadcasting
signals. The dominant object is that of a conduit and the MSO

performs the role of a tel ecommuni cator and not an entertainer. He
recei ves signals onthe one hand fromthe broadcaster and transmts

and passes them on the other hand, to the cable operator and/or the

sub cabl e operator who then gives it to the subscriber. There is
neither intent to entertain nor the taxable fact of entertainment. Both
ani mus and factum are thus m ssing.

) I ndeed, in view of the MSOs role as a conduit, the inmpugned |evy
woul d de facto anbunt to a tax upon expenditure in the hands of the
assessee. Admittedly, the aggregate of all collection by MSGs from
cabl e operator or sub cable operatorsis passed back to the

broadcaster and what is retained i n the hands of MSOis only a

service charge. The inpugned levy is a tax on the gross receipt of the
assessee/ MSO. It is not _a tax on the aforesaid service charge only.

Si nce the overwhel m ng proportion is given back by the MSOto the
broadcaster, such a tax constitutes a tax on expenditure of the MO

and is therefore perverse, unreasonable and unconstituti onal

J) In view of the foregoing, a tax on nmere receiving and/or transmtting
of signals will not fall under Entry 62 List Il at all and would be the
subj ect of exclusive parlianentary conpetence under Entry 31 read

with Entry 97 of List I.

K) Wthout prejudice, in the alternative, in any event the respondent
assesses are MSGs and not cable operators and do-not fall under the

i mpugned Act of 1982. To fall within sub-Section (4a) of Section 4A

of the 1982 Act, the assessee nust separately and-i ndependently be "a
cabl e operator”". A MSOis not a cable operator and in particular; do
not "exhibit" programes "direct to custoners" as per Section

4A(4a) (i) and does not "transmit such signals to a sub cable operator"
under Section 4A(4a)(ii). The inmpugned Act-of 1982 will cover only

a cable operator who is also an MSO and not an MsSO sinplicitor., To

that extent, the inmpugned provision is severable and should be

declared and held to apply only to an entity(any entity. (MO or

others) who is also a cable operator).

L) G ven the nature of activity of MsGs summarized above, it is clear
that MsGs have not recovered any of the inmpugned tax anmounts

ei ther from subscribers or from cabl e operators/sub cabl e operators.
Levy and recovery upon MSO woul d be unreasonabl e since they

have no neans of recovery from subscri ber/cabl e operator/sub cable

oper ator.

M Wthout prejudice, in the alternative, the inmpugned | evy and/or
recovery shoul d be prospective, if at all fromafter the judgnment of

the apex Court in the event that the judgnment allows the appeal of

the State of West Bengal. After the levy in 1998, tax was paid for
sometine after which paynment was stopped by the assessee and

| egal chall enges were nounted. |In different cases frommd 2000

onwards up to date fromdifferent dates, there has been no paynent

of the tax in question and no recovery from cabl e operator/sub

cabl e operator/subscribers. It would be inpossible to recover or

pass the burden of the tax at least for the past period on to any
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subscri ber or operator.

In this background of facts and circunstances of the case and of the
argunents of the respective counsel, the follow ng questions of |aw arise for
consi deration by this Court: -

1. VWet her clause (ii) of sub-section (4a) of Section 4A of the

West Bengal Entertai nnent-cum Arusenent Tax, 1982 (as

amended by the West Bengal Finance Act, 1998) is beyond the

| egi sl ative conpetence of the State Legislature?

2. VWet her respondent Nos. 1 and 2 would conme within the
purvi ew of clause (ii) of sub-section (4a) of Section 4A of the
West Bengal Entertai nnent-cum Amusenent Tax Act, 1982 (as
anended by the West Bengal Finance Act, 1998) as they are the
persons who exhi bit such perfornmance through cabl e Tel evision
Net wor k t hrough the sub-Cabl e Operator?

We have very carefully considered the rival subm ssions made by

| ear ned counsel appearing on either side. Even though the argunents

advanced by M. Dushyant Dave and Dr. A.M Singhvi, the Intervenor

appear to be very attractive at the First Blush, yet on deeper examination, it
doesn’t appear to be correct and sustai nabl e.

In the instant case, respondent No.1l is engaged in receiving and

providing TV signal's to individual cable operators is liable to pay tax under
sub-section (4a) of Section 4A of the Act. The expression "cable operator”
has been defined by explanation to sub-section (4a) of Section 4A as

aforesaid for the purpose of the sub-section only. Sinilarly, the neaning of
sub-cabl e operator is given in the said explanation. There is no dispute that
the respondent No.1 being a cable operator within the nmeaning assigned by

the explanation to sub-section (4a) of Section 4A receives TV signals and
transmts such signals to their sub-cable operator through their nmulti-system
operator which is, in other words, a cable television network. There is also
no dispute that after transm ssion of such signals by respondent No.1 to their
sub-cabl e operators they, in turn, provide cable service for exhibition of such
performance, filmor programe to individual customers. The respondents

have, in fact, admtted this position. The respondents are carrying on

busi ness as Multi System Qperator. (MSO being engaged in receiving and
providing TV signals only to the individual cabl e operators of various
localities.

The Cabl e Tel evi si on Networ ks (Regul ation) Act, 1995, a centra

| egi sl ati on has been enacted to regulate the operation of cable tel evision
networks in the country and for matters connected therewith. This

enact ment does not, in our opinion, fetter the | egislative power or
conpetence of the State to levy tax on luxuries including taxes on
entertai nnents, anusements, betting and ganbling falling under Entry 62 of

List Il of Seventh Schedule to the Constitution.| The power of regul ation or
control under the said central enactnment is separate and distinct fromthe
power of taxation by the State |egislature under Entry 62 of List Il being a

speci fic power, the power of taxation cannot be cut down or fettered by the
general power or regulation as exercised by the Parlianent in enacting the
said 1995 Act. Under the Legislative field exclusively reserved for the State
Legi slature, the levy of tax by nore than one statute on different taxable

obj ects and taxable persons is not prohibited by the Constitution of India.
The Bengal Amusenent Act, 1922 and the West Bengal Entertai nment and

Luxurious (Hostel and Restaurants) Act, 1972 are two statutes which have

been enacted under the same legislature field i.e. Entry 62 of List Il of
Seventh Schedule to the Constitution of India, and the two statutes apply
admttedly to levy of tax on anusements, entertainments and luxuries in

their respective area but the area of application of the said 1982 Act is
different as would evident fromthe provisions of 1922 Act and the 1972 Act

as aforesaid. The said 1982 Act was, for the first tine, enacted by the State
Legislature in 1982 and its area of application was initially confined to |evy
and collection of tax fromthe hol ders of television set or sets under Section
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4 of that Act. Thereafter, under Section 4A of that Act, inserted by the Wst
Bengal Taxation Laws (second Amendnent) Act, 1983, the area of its
application was extended to | evy and collection of tax fromthe hol ders of

vi deo cassette recorder. The purpose of sub-Section 4(a) of Section 4A of
the Act is to levy and collection of tax from any person who provi de cable
service directly to consuners or transmts to a sub-cable operator through a
cabl e tel evision network and otherwi se controls or is responsible for the
nmanagenent and operation of a cable television network and such person

has been defined as "Cable Operator" being a taxable person exclusively for
the purpose of levy and collection of entertainnent tax only when a cable
operator so defined receives through any electrical, electronic and mechanic
devi ce the signal of any performance, filmor any other progranmme telecast
and provides cable service directly to consuners or transmts signals to a
sub-cabl e operator through a cable television network and ot herwi se controls
or is responsible for the managenent and operation of a cable television
network. The person who has been defined as cabl e operator exclusively for
the purpose of levy and collection of entertainnents tax has a direct and
proxi mate nexus w th the anusenents and entertainnents to the viewers at
every hone or placeinasnmuch as he is the person directly connected with
presentation of entertainments to the subscribers. A person is also a "cable
operators" forthe purpose of sub-Section 4(a) of Section 4A of the said 1982
Act when he receive the signal of any performance, film or any other
programe tel ecast and transmts such signal to a sub-cable operator

through cabl e tel evision network or otherw se control or is responsible for
the managenent and operation of cable television network agai nst paynent
received or receivable by him Therefore, a cable operator is the source of
entertainment to the individual subscribers because, it is he who receives the
signal of performance, film and any progranme which transmitted or given

to a |l arge nunber sub-cabl e operator (although they call themas cable
operator). The viewers enjoy, or are entertai ned by such performance, film
or programe because of receiving and transmtting video or audi ovi sua
signal s through coaxial cable or any other device by the respondents. No
entertai nnent can be presented to the viewers unless a cable operator
transmts the video and audi o signals to a sub-cabl e operator for

i nst ant aneous presentation of ~any performance, film or any progranme on

their T.V. screen. The sub-cable operators are nere franchi sees who

receives signals for transnmssionto the viewers only on paynent of price
prom sed or paid in terns of agreenents entered by and between them

This is clear fromthe bel ow set out terns of the Franchise Agreenent:

GRANT

The NETWORK hereby grants to the FRANCH SEE and t he
FRANCHI SEE accepts the right to receive signals through a Feeder Line for
further instant transm ssion/comunication in the TERRI TORY on the
terms and conditions set out in this agreenent.

PRI CE

The price payabl e by the FRANCH SEE for access to the signals
provi ded by the NETWORK shall be as foll ows:

(a) Rs. 25/- per subscriber per nonth to be paid before the 7th day
of the nonth.

(b) The FRANCHI SEE wi || keep an interest free deposit of Rs.

50/ - per subscriber with the NETWORK

(c) The price mentioned in (a) above is liable to change dependi ng

upon the market conditions and by nutual understandi ng
bet ween the parties of the area.

TERMS AND CONDI TI ONS

(a) The NETWORK shal |l not provide any connections direct to
honme in the territory where the FRANCH SEE i s operating.
(b) The FRANCHI SEE woul d provide a list of subscribers within

seven days of signing this agreenent with full nane, address
and other information of relevance as required by the
NETWORK.  Subsequently any change in the subscriber |ist
woul d be conmunicated to the NETWORK wi t hin seven days.
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The FRANCHI SEE woul d submit conplete information and

not wi thhold the nane of subscribers or declare | ess nunber of
subscribers to the NETWORK

(d) The FRANCHI SEE is authorised to receive and imredi ately
re-transmt and/or conmuni cate the signals of the NETWORK
Recordi ng and then retransm ssion of the signals by the

FRANCHI SEE i s not allowed. However for any such

intentions the FRANCH SEE wi || have to take witten

perm ssion fromthe NETWORK

(j) The FRANCHI SEE shall not transmit or restraint any signals to
hi s subscribers which are not transmitted by the NETWORK

wi thout the prior witten consent of the NETWORK

(m The FRANCHI SEE shall be liable to pay all applicable taxes,
charges etc. levied or inposed by the Governnent or which

may be inposed in future by the Govt. or any other statutory or
regul atory body of the region

Therefore, the respondents as a cable operator have direct and

proxi mate nexus w th the entertai nnents provided by themthrough their

cabl e tel'evision network and,” as such, they are the taxable person in respect
of their gross receipts inrelation to any nonth for providing entertainnents
to the individual viewers. Therefore, the respondents have a direct and
proxi mate nexus with the entertai nnents presented to the viewers inasmuch

as in terns of the respondent’s agreenent vide clause 4(d) "Recording and
then retransm ssion of ‘the signals by the franchisee is not allowed". That
apart, the name of every subscriber having connection with the respondent’s
network nust be on their records and the franchi see nust furnish

i nformati on of business honestly and conpletely to the respondents pursuant
to clause 4(c) of the said agreenent. |In the event, any charge received from
a subscriber is not paid to the respondent, the franchi see shall pay a sum
equi valent to three tinmes of the anmpunt that the franchi see has saved by not
payi ng the requisite amount to the respondents in respect of such subscriber

In our view, the respondents as a cable operator, for the purpose of
| evy and col l ection of tax under-sub-section (4a) of Section 4A of the Act
have direct and cl ose nexus with the entertainments nade available to the
vi ewer through their cable tel evision network. The performance, filmor
progranmmes shown to the viewers through the cabl e tel evision network
cone within the nmeaning of entertainnents and therefore within the
| egi sl ative conpetence of the State Legislature under Entry 62 of List Il of
Seventh Schedule to the Constitution of India to nmake |aw for the |levy and
collection of tax on such entertainnents.

A tax under Entry 62 of List Il of Seventh Schedul e to the Constitution

of India may be inposed not only on the person spendi ng on entertai nment but

al so on the act of a person entertaining, or the subject of entertainment. It is
wel | settled by this Court that such tax nmay be | evied on the person offering or
providing entertai nment or the person enjoying it. The respondents admttedly
engaged i n the business of receiving broadcast signals and the instantaneously
sending or transmitting such visual or audio visual signals by coaxial cable, to
subscri bers hones through their various franchise. It has been nade possibl e
for the individual subscribers to choose the desired channels on their individua
T.V. sets because of cable television technol ogy of the respondents and of
sendi ng the visual or audio visual signals to sub-cable operators, and instantly
re-transmtting such signals to individual subscribers for entertaining them
through their franchise. The respondents’ act is, no doubt, an act of offering
entertai nment to the subscribers and/or viewers. The respondent is very much
directly and closely involved in the act of offering or providing entertainnent
to subscribers who are on his record. For the fact of offering or providing
entertai nnent to the subscribers and/or viewers, the respondents receive
charges, which are realised or collected by their franchise fromthe ultinmate
subscribers. Their franchise, called as sub-cable operator under the said 1982
Act having no independent role to offer or provide entertainments to the

subscri bers inasnuch as franchi se have to depend entirely on the respondents
conmuni cati on network and this conmuni cati on network of the respondents
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consi sts of receiving and sendi ng visual inmages and audi o and ot her

i nfornmati on for preparation of the subscribers and/or viewers, wthout the
conmuni cati on network service of the respondents, no entertai nments can be
of fered or provided to the subscribers and/or viewers.

In the tax matters, the State Legislature is free to, if it has |legislative
conpetence, to choose the persons fromwhomthe tax |evied on entertai nnments

is to be collected. |In other words, what are taxed are the entertainments, which
is very much within the ambit of Entry 62 of List Il of Seventy Schedule. It is
the respondents who as cabl e operator for the purpose of the said 1982 Act is
engaged in the business of providing or offering entertai nments which include
showi ng of filns, various serials, cricket matches and dramatic performances

to the subscribers, and the tax is inposed on the act of offering such
entertainnents in this way to such subscribers and/or viewers. The entire
comuni cation network service is built up and controlled by the respondents.
What ever amount is received or receivable by the respondent in respect of
provi di ng such entertai nments is taxable under sub-Section 4(a) of Section 4A

of the said 1982 Act which has a direct and sufficient nexus with the

entertai nments.

The charging section is very clear and unanbi guous in as nuch as

there is no vagueness about the incidence of tax and the person who is liable
to pay tax. So far as the declaration of liability to pay tax is concerned, the
chargi ng section does not suffer from any vagueness. The provision does

not lead to any discrimnati on anongst persons. There is no scope of any
discrimnation in as nmuch as either an owner, or person who having in
possession of electrical, electronic or nechanical device receive signals and
instantly transmts such signals of visual inage and audio to a sub-cable
operator for presentation of any performance, film or any other progranme

to the subscriber and/or viewers against paynent, and as such owner or

person exhi bits such perfornmance, filmor any other programre through his
cable television network directly to custoners he is liable to pay tax. Except
that owner or person of the class referred to in sub-section (4a) of Section
4A of the said 1982 Act, no other person-can be held |liable to pay such tax.
There is clear indication of the character of tax fromthe incidence of such
tax or taxable event which takes place on the happening of the event of
offering entertainments to the subscribers. The person on whomthe |ega
liability to pay tax falls he has al so been clearly and unambi guously
mentioned in the charging section.  The rates of ‘tax has been sought to be
specified by the notification. The nmeasure of tax is the "gross receipt" on
the basis of which the person is saddled with theliability to pay tax. There
is no uncertainty or vagueness of the |legislative scheme. The tax |evied by
sub-section (4a) of Section 4A of the said 1982 Act does not interfere with
the fundanmental rights guaranteed under Article 19(1)(g) of the Constitution
or is violative of Article 19(1)(9).

We al so see no substance in the subm ssion that the inpugned

| egi sl ation inpinges on the field occupied by the central |egislation. The
aforesaid central |egislation has been enacted to regul ate the operation of
cable television network in the country and natters connected therew th or

i ncidental thereto whereas the State Legislation is for levy of entertainnent
tax on entertainnent within the legislative field exclusively assigned to the
State Legi slature under Entry 62 of List Il of Seventh Schedule of the
Constitution. Thus the objects sought to be achieved by two different Acts
enacted under two different legislative fields exclusively assigned to the
respective Legislatures are entirely distinct and separate. The Cabl e

Tel evi si on Networks (Regul ation) Act, 1995 of the Union Legislature does

not denude the State Legislature for |evying entertainnent tax on

ent ert ai nnent .

It is thus clear that the cable operator- respondent No. 1 is the

exhibitor in this case and also the provider of the entertainment to the
customer. Hence, he alone can be asked to pay the tax on the entertai nnment
that has resulted fromthis exhibition. This provision, therefore, does not
cross the bounds of the entry No. 62 of List Il of the Seventh Schedule to the
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Constitution and is intra vires. Providing a cable Iink up to the viewers end
is the only role of sub-cable operator. It is, therefore, unconceivabl e that
despite put forth the ready entertainment in the formof signal on the cable
line, the cable operator cannot be said to be providing the entertai nment

within the neaning of Entry 62 of List Il of the Seventh Schedul e of the
Constitution. So long as the State Act remains within the anmbit of Entry 62
of List Il and is not offending the provisions of Article 286 of the

Constitution or the | aws nade thereunder, the State Act validity is beyond
qguestion. Thus, respondent No.l1 who is engaged in receiving and providing

TV signals to individual cable operators is liable to pay tax under clause (ii)
of sub-section (4a) of Section 4A of the Act. Fromthe definition of

"Comuni cation network” given in the agreement between the cable

operator and sub-cable operator (terned as Franchise in the agreenent), will

be clear that the service rendered by respondent No.1l is not restricted only to
recei ving signals but al'so extends to sending visual inmges and audi o and

ot her information by means of tel ecomunicati on network for presentation

to nenbers of public. [In the present case, respondent No.1l sends visua

i mges ;/and audi o-signals for presentation to the individual subscribers at
various honmes through their Feeder Line i.e. coaxial cable or any other

devi ce used for transmitting audio and visual signals in terns of clause 2 of
the sai d agreement. The franchi see has access to the signals provided by
respondent No.1. Therefore, it cannot be disputed that the price or prices
recei ved or receivable by the respondent No. 1 is the anpbunt received or
receivable by himfor transmtting the signal for exhibition of any
performance, filmor any other programme tel ecast and the aggregate of

such prices or amobunts is the gross receipt of the respondent No.1 in relation
to any nonth or part thereof.

VWho will be considered the giver of the entertainment \026 the Cabl e operator
or the sub-cabl e operator?

We do not find any reason to consider the sub-cable operator as the
only giver. Even though the sub-cable operator may be the giver of the
entertainment in as much as he has a direct connection with the viewer, stil
in cases like the present where he does not select the show, or maeke the
show ready, or does not put the show on and the exhibition is done by the
cabl e operator through nere franchisees it cannot be said that the cable
operator is not the giver. It istrue that the cable used to get in touch with the
TV set of the consuner has been provided by the sub-cabl e operator, but that
fact alone by itself cannot make the sub-cable operator, the only exhibitor or

the giver, of the entertainment. In aworld of indirect Iinks between
i ndi vi dual s made possible by the electronic age, the indirect neeting
bet ween the cabl e operator and the consuner through a technical link has

been nade possi bl e.

Sub-section (4a) of Section 4A of the Act recognizes the reality that

entertai nnent is possible through such contact. C ause (i) of ‘'sub-section

(4a) speaks of a situation where the cable operator "Exhibits directly".

Clause (ii) speaks of the situation where the cable operator does not exhibit
directly, but transmits the signals to the sub-cable operator. Significantly,
the cl ause does not say that the sub-cable operator exhibits, it rather 'says that

the sub-cabl e operator "provides cable service for - exhibition". It is
reasonabl e to conclude that these provisions inply that the exhibition is
bei ng hel d here also by the cable operator, only the technical |ink of the

cabl e service has been provided by the sub-cable operator. The cable
operator is also the exhibitor in this case; he is the provider of the
entertainnent to the custonmer. Hence he can be asked to pay tax on the
entertainment that has resulted fromthis exhibition. The provision
therefore, does not cross the bounds of the Entry NO 62 of List Il of the
Seventh Schedul e of the Constitution and is intra vires.

It nust finally be nentioned that |earned counsel for the respondents

pl aced reliance upon the case of The Western India Theatres Ltd. vs. The
Cant onment Board, Poona, Cantonnent reported in [1959] Supp. (2) SCR

63.

In this context, it is inportant to refer to the case of Express Hotels




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

14

Private Ltd. vs. State of Gujarat and Another reported in (1989) 3 SCC 677
in which the Constitution Bench had dealt elaborately with Wstern India
Theatres Ltd. case (supra). |In the said case, with reference to Entry 50 in
Schedul e VI1 of the Governnent of India Act, 1935 which is identical to
Entry 62, contention was raised that |levy with respect to |uxuries,

entertai nnents or amusenents can be made on person’s receiving such

| uxuries or entertai nnent and that there can be no levy of tax on those who
are givers or providers of such luxuries, entertainnents etc. Wile rejecting
such a contention that it is only the receivers who can be taxed and not the
gi ver, the |l earned Judges observed that there can be no reason to
"differentiate between the giver and the receiver of entertainnents &
amusements and both may with equal propriety be made anenable to tax.”

The sai d observation that both giver and receiver be nade anenabl e
to the tax was sought to be relied on in the Western India Theatres Ltd. case
in support of the contention that unless there is actual utilization of |uxury no
tax can be levied on the nere existence of the provisions made, for the
prospective or the potential utilization of the luxury (para 24)

The counsel in the above case further relied on decision of H gh Court
of Bonbay in Ranesh Wanan Toke’ s case wherein the context of |evy on
entertainment it was observed that the levy can be only on entertai nment
which is actually held and not on entertai nment which is theoretically
capabl e of being sold.

The Constitution Bench did not accept the counsel’s understandi ng of
the ratio in Western India Theatres case and did not al so approve the
reasoni ng of the High Court at Bonbay. (See page 692, para 24, 25).

Therefore, there is no substance in the contention that taxable event is
entertainment and there can be no tax if there is no entertainnent. As held
by Constitution Bench existence of nmeans of providing entertai nment woul d
be sufficient to support a |l aw inposing tax thereon and that neans of
provi di ng entertai nment provi des the nexus between the taxi ng power and
the subject of tax.

If we are | ooking at the neans of (providing entertainnent, both the

cabl e operator and the sub cabl e operator play equally significant role in
provi di ng such neans of entertainnent, nanely, transni'ssion of signals
received fromthe satellites in one sense the cable operator plays a nore
pivotal role than the sub cabl e operator since the signals are received by him
through his devices and transmtted whil e a sub cabl e operator nakes

provi sion for continued instantaneous transm ssion of ‘the signals.

The argunments advanced by | earned senior counsel for the

respondents with reference to Entry 31 of List | is msplaced since the
i mpugned | egi sl ati on cannot by any stretch of .imagi nation be said/'to be one
in pith and substance relating to Broadcasting. (If, levy of tax upon the sub

cabl e operator treating himas provider of entertainment admttedly falls
under Entry 62 nmking cable operator |liable can by no neans take it out of
the purview of Entry 62.

Accordingly, we find nerit and substance in the argunents advanced

by | earned seni or counsel for the appellant assisted by M. Tara Chand
Sharma. We find no substance in the contention of the respondents counsel
The judgrment and order dated 04.08.2000 in WP.T.T. No. 338 of 2000

passed by the High Court at Calcutta stands set aside and the Civil Appeal is
al l owed w thout any order as to costs.




