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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 4867 OF 1999

BALMUKUND S. BHARUKA (DEAD) BY LRS.
Appel lant (s)

VERSUS
SHANKARLAL G KHANDELWAL ( DEAD) BY LRS. Respondent ( s)
(Wth office report )
Date: 09/02/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE ASHOK BHAN
HON BLE MR JUSTI CE A K. MATHUR

For Appell ant(s) A. Mhta, Sr.Adv.

M. V.
M. A K Sanghi, Adv.
M. Neel kanth Nayak, Adv.

For Respondent(s) M. Prasenjit Keswani, Adv.
M. Gaurav Agarwal, Adv.
M. Prashant Kumar, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Appeal is partly allowed in terns of the signed order.

(Parveen Kr. Chaw a) (Kanwal Si ngh)

Court Master Court Master
[ Signed Order is placed on the File]

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 4867 OF 1999



Bal nrukund S Bharuka (Dead) by Lrs. .. Appel l ant (s)

Ver sus

Shankarl al G Khandel wal (Dead) by Lrs. .. Respondent (s)

ORDER

Def endant has cone up in appeal before this Court.

Briefly stated the facts are:

Ori gi nal pl aintiff-respondent (hereinafter referred to as t he "respond

ent’)

had execut ed a sale deed in favour of the original defendant-appellant (hereinafter

referred to as the "appellant’) of a plot of |and neasuring 19.81 X 9.14 neters within

the municipal Iimts of Ml kapur, District Buldana on 23rd Novenber, 1972 for a sum

of Rs. 10, 000/ - ( Rupees Ten t housand only). Respondent filed a suit in
year

1977 seeking a declaration that the sale deed dated 23rd Novenber, 1972 executed

by himin favour of the appellant was a nominal transaction. The transacti on between

the parties was a noney | ending transaction. The respondent had taken a | oan of

Rs. 10, 000/ - ( Rupees Ten Thousand only) and the suit property was transferred

favour of the appellant as a security with the understanding that as and when the

t he

r espondent woul d repay the anount of Rs. 10, 000/ - ( Rupees Ten Thousand onl y)



along with sinple interest @6%, the appellant would re-convey the plot in favour of

t he respondent.

Appellant in his witten statement took the stand that the sale nade in his

favour was an absolute sale and the case put up by the respondent that it was a

nom nal transaction to secure the repaynent of the noney lent to the respondent by

way of security was an afterthought.

On the basis of the pl eadings, necessary issues were framed on which

parties led their evidence. Trial Court on appreci ation of evidence held that the sale

deed dat ed 23rd Novenber, 1972  executed by the r espondent in favour of
t he

appel l ant was a noninal transaction. It was not intended to convey any title in the

sui t property. It had been execut ed to secure t he return of money | en
t to the

respondent and t he appel | ant was to re-convey the sui t property in favour
of t he

respondent on repaynent of the sum of Rs. 10, 000/ - (Rupees Ten Thousand only)

along with 6% sinple interest.

Aggri eved agai nst the judgnent and decree of the trial court, the appellant

filed an appeal before the first appellate court which was accepted. Judgment and

decree of the trial court was set aside. The first appellate court recorded two sets of

findings. Firstly, that the nature and intent of the transaction could be gathered only

from the terns of t he docunent itself and no evidence of any oral agreem
ent or

statenment between the parties to such docunment for the purpose of contradicting or



nmodi f yi ng its terns coul d be | ed. Secondl vy, t he first appel l ate court
on re-

appreciation of entire evidence held that the transaction entered into between the

appellant and the respondent was not a nominal transaction but was an absolute

sale of the property. It conveyed a valid title of the suit property in f
avour  of t he

appel lant. Accordingly, the judgnent and decree of the trial court was set aside and

the suit filed by the plaintiff-respondent was dism ssed.

Aggri eved agai nst the judgnment and decree of the first appellate court, the

r espondent field Regul ar Second Appeal No. 136 of 1983 in t he Hi gh Cou
rt of

Judi cature at Bonbay, Bench at Nagpur , whi ch has been di sposed of by t
he

i mpugned  j udgnent. At t he time of adm tting t he appeal , t he fol |l owi ng
t wo

substantial questions of law said to be arising fromthe findings recorded by the first

appel l ate court were franed:

"1, Whet her evi dence of t he party was

i nadm ssi bl e because of t he provi si ons of

Section 91 & 92 of the Evi dence Act?

2. Whet her t he pl ea is t hat t he
transaction is a shamone and not neant for
act ed upon, can t he bar of Secti on 91 stil

oper at e?"

The Hi gh Court , on the questions of |aw franmed, referred to above, relying



upon the judgnment of this Court in Gangabai vs. Chhabubai [1982 (1) SCC 4] held

that Sections 91 & 92 of the Evidence Act (for short 'the Act’) creating a bar to the

| eadi ng of evidence of an oral agreenent contrary to the ternms of the witten docunent

was not applicable. A party could |ead oral evidence to assert that the intention of the

parties was to enter into a different transaction than the one recorded in the docunent.

That t he party could lead oral evidence to show that the  docunent execut

ed was

never i nt ended to operate as an agr eenent of what is recor ded but sone
ot her

agreenment altogether, not recorded in the docunent, was entered into between the

parties.

After recording this finding the High Court entered into the real mof question

of fact and on reappreci ating t he evi dence came to t he concl usi on t hat
the first

appel l ate court had grossly m s-appreciated the evidence present on the record. The

evi dence recorded on facts can be upset by the Hi gh Court in Second Appeal only if it

is proved to the satisfaction of the Hi gh Court that the findings of fact recorded by the

first appel late court were perverse inasnuch as it was based on no evidence or o
n

m sr eadi ng of evi dence or t hat t he view taken by t he first appel late co
urt was so

perverse as no reasonabl e person of ordinary prudence could have taken that view. No

such question of | aw was franed. The Hi gh Court proceeded to re-appreciate
t he

evi dence on the assunption that once the appeal is admtted on a question of |aw then

it gets the jurisdiction to hear the appeal on questions of fact as well without framng a



substantial question of | aw regarding the findings bei ng perverse. The Hi gh
Court

has, t her ef or e, clearly erred in re-appreciating t he evi dence on questi ons
of fact

without framing a question of law as to the perversity of the findings recorded by the

first appellate court on facts.

Normally we would have rested our judgnent and accepted the appeal on

this short ground but taking an overall view of the facts and circunstances of the case,

especially, the fact that possession of the suit property may not have been delivered

soon after the execution of the sale deed, we deemit appropriate to remand the case

to the High Court for a fresh disposal

Accordingly, the judgnment under appeal is set aside in SO far as th
e High
Court has entered into the real m of re-appreciating the evidence. The Hi gh
Court

shal | now deci de the appeal afresh in accordance with law and if is of the opinion that

a question of law regarding perversity of the findings recorded by the first appellate

court on facts arises, then it would first frane the question of lawto that effect and

then proceed to decide the sane. |If the Hgh Court is of the opinion that no question

of law arises on the sanme then the H gh Court would be at liberty to pass the order in

accordance with | aw.

Since the suit pertains to the year 1977, we would request the Hi gh Court to



take up the matter out of turn and dispose it of as expeditiously as possible.

The Registry is directed to transmt the original record forthwth.

The Civil Appeal is partly allowed in the above terms. No costs.

[ Ashok Bhan ]

New Del hi; e
J.

February 09, 2005. [A K WMathur]



