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For Petitioner (s)
M. Prakash Shrivastava, Adv.

For Respondent (s)
M. P.D. Sharma, Adv. (NP)

UPON hearing counsel the Court nade the foll ow ng
ORDER
I.A. No. 3 is dismissed as infructuous.
Leave granted.
The appeal is allowed in terns of the signed order.

Ritu Chaw a
(Radha R Bhati a)

Court Master
(Signed order is placed on the file)

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2655 CF 2004
(Arising out of SLP(C) No. 5136 of 2003)

Dukkhu Si ngh

Appel | ant
Ver sus

Rai Singh & Os.
i?éébondents
ORDER

Leave granted.

The El ection Petition under section 122 of the M P. Gram Panchayat Act, 1993 filed before the
Sub- Di vi sional Oficer, Baihar was allowed, consequent upon a recount having been directed by
a | earned Sub-Divisional Oficer and result of the recount having gone in favour of the el ect
ion petitioner i.e. the appellant before us. The successful candi date, who was unseated conse



quent upon the decision of the SDO filed a petition under Article 226 of the Constitution of
India before the High Court. The wit petition was heard and decided by a | earned Single Judg
e who relied on a two Judge Bench decision of this Court in RamRati Vs. Saroj Devi & Os. 19
97 (6) SCC 66 and held that inasnuch as an application for recount was not filed before the Re
turning Oficer, a prayer for recount could not have been nade nuch | ess allowed by the Sub Di
visional Oficer hearing the election petition. The |earned Single Judge directed that deci si
on of the Sub-Divisional Oficer to be quashed; with the result, the election petition filed b
y the appellant came to be dismssed. The appellant filed an intra-court appeal which also ha
s been dism ssed. Feeling aggrieved, this appeal has been filed by special |eave.
A three Judge Bench of this Court in Sohan Lal Vs. Babu Gandhi & Ors. 2003 (1) SCC 108 has ove
r-ruled the two Judge Bench decision of this Court in RamRati’s case (supra). This Court has
held that the court of Sub-Divisional Oficer is bound to consider the plea for recount and d
irect the same depending upon the case in that regard having been made out on the evidence |ed
by the parties. It is not correct to hold that in an election petition, after the declaratio
n of the result, the Court or Tribunal cannot direct recounting of votes unless the parties ha
d first applied in witing for recounting of votes. The power of the Election Tribunal to dir
ect recount of the votes is not dependent on an application for recounting to the Returning O
ficer having preceded the filing of the election petition
I nasnuch as the | earned Single Judge and the Division Bench of the High Court have rested the
r decision solely on the Judgnment of this Court in Ram Rati’s case (supra) which has been over
-rul ed, both the decisions by the H gh Court cannot be sustai ned.
The appeal is allowed. The judgnent of the |earned Single Judge as also by the D vision Bench
of the High Court are set aside and instead the decision dated 13.5.2002 given by the SDOis
restored.

( ASHOK BHAN)
New Del hi
April 23, 2004



