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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).2816/2006

(Fromthe final judgement and order dated 16/12/2005 in WA No. 899/2002 & WP

No. 26467/ 2001 & WP No. 26468/ 2001 of The H GH COURT OF MADRAS)

SURACHAN CHANSRI CHAVALA Petitioner(s)
VERSUS

UOol. & ORS. Respondent ( s)

(Wth appln(s) for permission to subnmit additional document(s) and prayer for interim

relief ))
Date: 02/05/2007 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. P. S| NGH

HON BLE MR JUSTICE H. S. BEDI

For Petitioner(s)
M. Mikul Rohatgi, Sr.Adv.
M. CGopal Jain, Adv.
M. R N Karanjawal a, Adv.
Ms. Reetu Sharma, Adv.
Ms. Diya Kapur, Adv.

Ms Mani k Kar anj awal a, Adv.

For Respondent (s)



M. K. Radhkrishnan, Sr. Adv.
M. B.K Prasad, Adv.

M. V.K. Vernm, Adv.

M. K N Bhat, Sr.Adv.

M. Kul deep Parihar, Adv.

M. H'S. Parihar , Adv

M. Ranjit Kunmar, Sr.Adv.

M. Sridhar Potaraju , Adv

UPON hearing counsel the Court made the follow ng

ORDER

In view of t he or der t hat we propose to pass
is not

necessary to consi der in det ai | t he facts of t he case.

therefore, only referring to those facts which are relevant for our

limted purpose.
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The petitioner before us represents a N.RI. group which
had appl i ed to t he For ei gn | nvest nment Pronoti on Board in t he

year 1994 for permi ssion to acquire certain shares of the Catholic

Syrian Bank. The application remai ned pendi ng till it was

deci ded by the aforesaid Boar d on 18th February, 1997. The

it



requi site perm ssion was granted subject to certain conditions as

contained in the order granting perm ssion. The perni ssion was

valid for two years and required the petitioner to seek necessary

per m ssi ons from SEBI and RBI wher e- ever necessary
particularly, havi ng regard to t he provi si ons of t he For ei gn
Exchange Regul ati on Act. It is not disputed before us that after

appl yi ng for per m ssi on to t he Boar d t he petitioner started

pur chasi ng shares of the aforesaid Bank

After per ni ssi on was grant ed by t he For ei gn I nvest nent

Pronoti on Board, the petitioner applied to the RBI for necessary

perm ssion which the RBI was authorised to grant under Section

29 of t he For ei gn Exchange Regul ati on Act, 1973. The

ref used per m ssi on sought for under Section 29 of t he

The RBI by its comunication of 6th January, 1998 rejected the

application of the petitioner in the following terns: -

"I'n this connection we advise that we have examn ned t he

request for transfer of shares of the Catholic Syrian Bank Ltd. in

RBI

FERA.



favour of 11 nenbers of the

Siam Vidhya G oup, Bangkok consi sting of Shri Sur achan

Chansri Chawla and hi s famly nmenbers. However, keepi ng in

view all the relevant facts, we regret our inability to accede to the

request.”

Pur suant to t he rejection of t he application actions wer e
t aken by t he authorities under vari ous statutes i ncl udi ng
adj udi cati on pr oceedi ng and prosecuti on. The adj udi cati on

proceeding resulted in forfeiture of the shares and inposition of

penal ty. The petitioner has t hereafter been pr osecut ed for

vi ol ati on of the FERA

It was subm tted bef ore us t hat t he order of RBI was

passed by it in exercise of its statutory power under Section 29 of

t he For ei gn Exchange Regul ati on Act . In a case of this nat ure

wher e per m ssi on of t he Gover nnent of India was obtained for

acquisition of shares of the aforesaid Bank, the RBI ought not to

have rejected t he application of t he petitioner for gr ant of



perm ssi on under FERA  without recordi ng reasons. He

submitted t hat t he rejection of t he application has very serious

and drastic consequences so far as the petitioner is concerned. It

was, t her ef or e, submitted t hat t he letter conmmuni cati ng t he

rejection of the perm ssion issued under Section 29 of the Foreign

Exchange Regul ation Act, 1973 ought to be quashed and the RBI

shoul d be called upon to pass a fresh order
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There is a second ground of chal | enge to t he af oresai d

communi cati on of RBI dated 6th January, 1998 that is, that from

t he af fidavit filed on behal f of t he Gover nment of I ndi a bef ore

this Court, it is quite apparent that the RBlI passed the order in

obedi ence to t he directions i ssued by t he Gover nient of I ndi a,
wi t hout application of ni nd. However, Shri K. N. Bhat , | ear ned
seni or counsel appeari ng on behal f of t he RBI submitted t hat
Section 75 of t he For ei gn Exchange Regul ati on Act , 1973

enpower s t he Gover nnent of India to i ssue directions and t he



RBI is bound by those directions. It cannot, therefore, be said

t hat t he RBI act ed illegally and wi t hout application of m nd.

VWi chever way we | ook at it, it is apparent that the RBI did not

apply its mind to the application inasnuch as it acted on the basis

of certain directions gi ven to it by t he concer ned adm nistrative

departnent of the Governnment of India.

It was also subnitted before us t hat in view of policy of

li beralisation in i nt ernati onal trade and in view of t he fact t hat

FERA stands repeal ed and substituted by FEMA under which no

such permission is required, the RBI nmay have a fresh look into

the matter in the changed scenari o.

Learned Additional Solicitor General appearing on behalf

of the Union of India submtted that there are valid reasons for

rejecting the application of the

petitioner. He subnitted that the pernission was granted by the

Governnent of India on 18th February, 1997 and the refusal was

comruni cated by the RBI in the year 1998 but the Wit Petition



was filed by t he petitioner as | ate as on 3ot h Decenber, 2001

after t he peri od of validity of t he per m ssi on had expi red. He

submitted t hat even in its Wit Petition t he petitioner did not

pray for quashing of the show —cause notice issued to him by the

Enf or cenent Directorate rel ating to forfeiture. There was

however a prayer in the Wit Petition for direction to the RBI to

reconsider the matter. He, therefore, submtted that in the facts

of this case and having regard to the scope of the Wit Petition

this Court will not be justified in quashing the order of the RB

even t hough it may i f consi der ed appropri at e, direct t he RBI to

consi der the matter afresh.

Havi ng regard to t he rival submi ssi ons, we pass t he

foll owi ng order : -

The RBI shal | consi der t he application of t he petitioner

and pass an appropriate order under Section 29 of t he For ei gn

Exchange Regul ati on Act, 1973 after consi dering al | r el evant

aspects of the matter. It shall be open to the petitioner to make a



conpr ehensi ve representation bef ore t he RBI in support of its

claim and t he RBI shal | di spose of t he mat t er by a r easoned

order. In the interest of justice RBI may call upon the
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petitioner to appear before it and explain its stand. The RBI in

di sposi ng of t he application shal | t ake into account al | t he

rel evant facts which are there on record and take a firm deci sion

in regard to t he claim of t he petitioner. The RBI shal | al so
consi der whet her this is an appropriate case for ex post facto
sancti on, i f it comes to t he concl usi on t hat t he per mi ssi on was
wongly refused earlier. It wll be open to the RBI to pass such

or der as it consi ders appropri at e. It may i f consi ders it

appropriate consi der t he matt er havi ng regard to t he changed

scenario and policy of |'iberalisation in t he matt er of foreign

investnments in this Country, and in the light of the changed | aws

and nor ns.

A suggestion was made that if the nane of the petitioner

is permtted to be registered in the register of sharehol ders of the



Banki ng conpany concer ned only for t he pur pose of permtting

the petitioners to transfer the shares purchased by himin favour

of anot her person who is eligible to pur chase the shares,

be pernitted to do so, so that the petitioner may at |east reduce

his | osses.

W wish to express no opinion in the matter but we | eave

it to t he petitioner to make such a request to t he RB

RBI shal | pass such or der as it consi ders pr oper and on

satisfied that the purchaser fromthe petitioner is a proper and

fit person.

W t hout di sposi ng of t he matter, we remt t he

the RBI to pass a fresh order having regard to all the facts of the

case and observations in this order. The RBlI shall after giving a

fair opportunity of hearing to the petitioner pass its order under

Secti on 29 of t he For ei gn Exchange Regul ati on Act,

may ei t her affirm nmodi fy or set asi de t he or der

it my

and

bei ng

matter

1973 and

passed b

t he

y

to

it



earlier. W expect t he RBI to conmpl ete t he exerci se Wit hin a

period of four nmont hs from today subj ect to petitioner filing a

conpr ehensi ve representation in support of his application before

the RBI within a period of two weeks from today.

Interimorder to conti nue.

Li berty to t he parties to inform the Court about t he

di sposal of the matter by the RBI.

(Sukhbir Paul Kaur) (Vijay Dhawan)

Court Master Court Master



