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This is an appeal filed by the convicted accused after
obtaining | eave of this court. Leave was granted limted to
the question of sentence only. The appellant has been
awarded death sentence and, therefore, what we have now to
consider is whether the death sentence is justified in view
of the facts and circunstances of this case.

VWhat is found proved against the appelllant is that on
12.10.91 at about 5.30 a.m, in viewof the Iland dispute
with deceased Krishnandan Rai, he gave one blow to
Kri shnandan with 'Hasua’ - a sharp edged weapon. It 1s also
held proved that when Bir Bahadur Rai, son of Krishnandan
cane there running, hearing shouts of hi's nother, Nagendra
Rai . who was with the appellant, caught himand nmade him
bend down and the appellant gave himthree or four blows
with 'Hasua' and severed his neck

The Sessions Court considering t he facts and
circunstances of the case and the role played by the

appel l ant inposed death sentence upon him The ot her
accused - Nagendra Rai has been sentenced to suffer
imprisonment for life. Both the accused challenged  their

conviction by filing separate appeals. The Sessions Court
also made reference to the High Court for-confirmation of
death sentence. The High Court agreeing with the findings
recorded by the trial court confirned the conviction and
also the order of sentence. Accordingly, the appeals filed
by the accused were disnssed and the reference was
accept ed.

VWhat was submitted by the |earned counsel for the
appel l ant was that this case cannot be regarded as a rarest
of rare case and therefore death penalty should not  have
been i nposed upon the appellant. 1t was also submtted that
there was a land dispute between the deceased and the
accused and that had led to the present incident. He also
submitted that though an attenpt was nmade to prove
conspiracy, pre-neditation and pre-planning, there was no
reliable evidence to prove that it was in pursuance of any
conspiracy that the appellant had commtted mnurders of
Kri shnandan and Bir Bahadur.

We have carefully gone through the evidence of the
witnesses in order to find out the circunstances under which
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the assault on Krishnandan and Sir Bahadur had taken pl ace.
From the evidence of Lagan Deo Kumar - P.W7, son of

deceased Krishnandan, it appears that In between the house
of the deceased and the accused, there is sone vacant |and
and a dispute regarding the same was goi ng on between the

accused and the deceased. An order favourable to the
accused was passed by the court but the litigation was stil
pendi ng. From his evidence and the evidence of the

Investigating O ficer, it appears that the disputed land is
situated between the houses of the accused and the deceased.
The evidence of P.W9 - Ranji Rao, who is an independent
wi t ness discl oses that while he was sitting near the door of
his house on the date of the incident at about 5.30 a.m, he
saw t he appell ant and Nagendra Rai going towards their house
from their cattle shed in great fury. The appel | ant
Raj endra Rai was carrying Hasua at that time. He admtted
that he had made no attenpt-to stop Rajendra Rai (the
appel l ant) nor the persons whose houses are in between had
tried to/'do so or follow him “In reply to the question, he
further 'stated that the nood of Rajendra Rai was not good
and because of this reason he had followed him One nore
signi ficant answer gi ven by this wtness in hi s
cross-exam nation is that the villagers had assenbl ed at the
place of the incident .just before the assault had taken
pl ace. Thus his evidence clearly indicates that the accused
whl"te working in the cattle shed saw the deceased tying his
buffalo on the disputed |and and therefore he went to that
pl ace and gave one blow on his back which | ed to his death.

Bir Bahadur cane to be killed as he had gone to that
pl ace hearing shouts of his nother. This does not appear to
be a case where the murders of Krishnandan and Bir ' Bahadur
were conmitted because of any pre-neditation and in a cold
bl ooded manner.

Both the Sessions Court and the H gh Court have failed
to consider tha abova referred facts and circunstances and
have erroneously proceeded on the basis that the accused
commtted the murders in pursuance of a conspiracy, wth
pre-neditation and in cold bl ooded manner. Having gone
through the evidence, we find that there is no justification
for taking such a view On the contrary, the evidence
di scl oses that the act of Krishnandan in tying his buffalo
and wusing that |land had infuriated the appellant and thus
the incident had happened all of a sudden

Considering the facts and circunmstances of this case,
we are of the viewthat this case cannot be regarded as a
rarest of rare case where the penalty of death would be
justified. We, therefore, allow this appeal and nodify the
order of sentence by reducing it to life inprisonment.




