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UPON hearing counsel the Court made the follow ng

ORDER

The Appeals are disnissed | eaving the parties to bear their own

costs.
(Parveen Kr. Chaw a) (Kanwal Singh )
Court Master Court Master
[ Signed Order is placed on the Fil €]
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOS. 2534-2535 OF 2001
Conmi ssi oner of Central Excise, Minbai .. Appel l ant (s)
VERSUS
M S Bl GEN | NDUSTRI ES LI M TED . Respondent

ORDER

These are statutory appeals filed wunder Section 35L(b) of the Central Excise

Act, 1944 (for short 'the Act’) against final Oder No. C11/3124-25/\WB/ 2000 dated

27th Cct ober, 2000 passed by the Cust omrs, Excise & Gold (Control) Appel | a
te

Tribunal, West Regional Bench at Munbai (hereinafter referred to as 'the Tribunal’) in

Appeal Nos. E/ 3691- R 98-Mum and E/ 254/ 2000- Mum By the inpugned order the

Tribunal has allowed Appeal No. E/3691-R/ 98 filed by the respondent-assessee (for

short "the assessee") and set aside the orders of the Comm ssioner (Appeals) and



the adjudicating authority, and consequently the assessee has been held to be entitled

to the exenption under notification No. 140/ 83-CE. Tri bunal has dism ssed Appea

No. E/ 254-R/ 2000 filed by the Revenue.

The assessee is engaged in the nmanufacture of 'Bigen Liquid Hair Col our’

falling under Chapter 33 of the Central Excise Tariff Act, 1985 (for short 'the Tariff

Act’). The assessee had clained SSI exenption under Notification No. 140/ 83-CE

The product was manufactured and cleared under the brand nane "BIGEN' whi ch

was owned by Ms Hoyu Kabushi ki Kai sha, a Japanese firm carrying on business at

Nagoya, Japan. By a Deed of Assignnent dated 22nd Septenber, 1988, the assessee

was assigned the trade mark BIGEN for India with a device of a Japanese wonen for

hai r col our. Thi s was registered wth the Registrar of Trade Mark, Munbai
The

Trade Mark Registry sent a conmunication informng that regi stered Trade Mark No.

381047 in class 3 has been registered in the nane of the assessee. The Trade Mark

Regi stry in its conmmuni cati on stated t hat in vi ew of t he assi gnnent dat ed
21st  of

Sept enber, 1988, the Japanese firm ceased to be the Proprietor of the registere

d

trade nmark and the assessee - Ms. A J. Merchant trading as Bigen Industries is the

sole proprietor of the said registered trade mark.

For the period from12th August, 1989 to 25th August, 1991, the adjudicating

authority in its order in original dated 14th OCctober, 1991 granted exenption
to the
assessee under Noti fi cation No. 140/ 83- CE. The said order was confirned

by



Col | ect or (Appeal s) of Centr al Exci se, Murnbai in O der -i n- Appeal No. GS/ 506/
D

11/93. Against the order of the Collector(Appeals), an appeal was filed by the Revenue

in New Del hi Bench of the Tribunal which was dism ssed vide its Order-in-appeal No

3461/91-C dated 7th July, 1998 reported as Collector of Central Excise, Bonbay vs.

Bi gen I ndustries 1999 (107) ELT  213(T). The or der of t he Tri bunal becane
final

between the parties as the Revenue did not challenge the said order by filing appea

to this Court.

A search was conducted at the residence of the proprietor of the respondent-

company on 22.6.1992 and a box of files containing details of the corresponde
nce

between M's Hoyu Co. Ltd., Japan and the assessee was recovered. On the basis of

the said evidence, assessee was served with a show cause notice dated 28.10.1993

on the simlar lines as had been issued on 19th January, 1990 which was the subject

matter of the decision of the Tribunal between the sane parties in Bigen Industries

(supra).

Show cause notice dat ed 28th of Cct ober, 1993 required, i nter
alia, to

respond as to why the exenption under Notification No. 140/ 83-CE be not denied to

the assessee. |n paragraph 19 of the said show cause notice, the authority accepted

the existence of the Deed of Assignnment but denied the exenption on the ground that

Clause 6 of the Notification in question did not nake any distinction between a "brand

nane" or a "trade nane" owned by a person in India or abroad. M s Hoyu Conpany

Ltd., a Japanese firm continued to be the proprietor for the brand nade in India as it

had this trade mark for the world over. Ms. Hoyu Co. Ltd. was not eligible
for t he



benefi t of exenpti on under t he notification. The assessee filed its rep
y. The

adj udi cati ng authority after heari ng the parties confirned the demand as per
show

cause notice for t he period from April 1988 to 11of August , 1989 and
for 26th of

August, 1991 to March 1993. The order excluded the period already covered by the

earlier order of the Tribunal in Bigen Industries (supra). The demand of
duty

of Rs.12,75,877/- was confirmed. Penalty of Rs.12.05 | akhs as well as fine were al so

i mposed.
The order of t he adj udi cati ng aut hority was confirned in appea
by t he
Conmi ssi oner. Assessee filed an appeal in respect of t he peri od for wh
i ch t he

demand was confirned i.e. April 1988 to 11th of August, 1989 and from 26t h of August,

1991 to March, 1993. The Revenue preferred the appeal in respect of the excluded

period i.e. 12th of August, 1989 to 28th of August, 1991. Tribunal accepted the appea

filed by the assessee and dism ssed the appeal filed by the Revenue. The Revenue

has not filed further appeal against the order of the Tribunal in respect of the excluded

period, and therefore, the same has becone final

The Tribunal in the inpugned order has held that the Trade Mark Registry,

which is the statutory authority, recognises the assessee as the sole proprietor of the

trade mark "Bigen" for the territory of India. Since the trade mark Bigen is registered

in the nane of the assessee, it cannot be denied the benefit of the notification under

consideration. This apart, Tribunal observed that the decision in the assessee’s own

case in the earlier proceedings which has becone final, clinches the issue in favour



of the assessee.

Counsel for the parties have been heard.

The adj udi cati ng aut hority as wel | as t he Conmi ssi oner (Appeal s)
have

proceeded on the basis as if the order passed by the Trade Mark Registry registering

the trade mark in favour of the assessee is erroneous and of no consequence. The

Tri bunal is right in observing that once the trade nmark has been registe
red in t he

nane of the assessee by the statutory authority authorised to do so recognizing the

assessee to be t he sol e proprietor of t he trade mar k for I ndi a, t he
adj udi cati ng

authority as well as the Conm ssioner (Appeals) erred in denying the benefit of the

notification under consi der ati on. Thi s apart, t he earlier decision of the T
ri bunal in

Bi gen I ndustries (supra) between the parties on the same facts for the period from

12t h August, 1989 to 25th August, 1989 having attained finality, as the Revenue did not

file any further appeal, the Revenue is precluded fromtaking a different stand in the

pr esent appeal s as per law laid down by this Court in a catena of
cases. [ See

Col | ect or of Central Exci se, Pune vs. Tata Engi neeri ng & Loconotives Co. L
td.

reported in (2003) 11 SCC 193; Berger Pai nts India Linmted vs. Conm ssioner
of

Incone Tax, Calcutta reported in (2004) 12 SCC 42; Birla Corporation Limted v
s.

Conmi ssi oner of Central Excise reported in (2005) 6 SCC 95 = 2005 (186) ELT 266

(SO ; and Jayaswal s Neco Limted vs. Conm ssioner of Central Exci se, Nagpur

reported in 2006(195) ELT 142(SO)].



In view of the position explained above, we find no infirmty in the inmpugned

order and disniss these appeals leaving the parties to bear their own costs.

NEW DELHI; e J.

APRIL 12, 2006. [ DEVI NDER KUVAR JAI N



