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V. S. SI RPURKAR, J.

1. Leave granted in Special Leave Petition (C) Nos.3536/2007,

6576/ 2007, 6581/2007 and 17219- 17222 of 2007.

2. The present Judgnent shall di spose of all the above nenti oned
Speci al Leave Petitions.

3. A |l arge nunmber of petitioners have filed the above sets of Specia
Leave Petitions challenging therein a common judgnent of the Guwahati

Hi gh Court disposing of as many as 54 Wit Appeals which were filed

agai nst the judgnent and order passed by the |earned Single Judge of that

H gh Court disposing of as many as 222 Wit Petitions.. Al those 222 Wit
Petitions were disposed of by the | earned Single Judge by a comon
judgnment. The wit petitions pertained to the selections in‘a selection
process for the 5500 posts of Armed Constables which was initiated by
advertisements dated 21.8.2004. This advertisenent was based on the
separately identified vacancies for each Arned Police Battalion having its
per manent headquarters in a District. The recruitment was to be held in 25
di fferent centres covering each District of State of Assam for the vacancies
identified separately for that district. As many as 2 | akh candi dates took
part in the recruitnent process which commenced on 3rd Decenber, 2004

and | asted upto 11th Decenber, 2004. On conpletion of the recruitnent
drive, separate select-lists for each District for the Arned Police Battalion
located in the District and the District Executive Force were prepared.
These select-lists were challenged in the above nentioned 222 wit
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petitions by nearly 3000 unsuccessful aspirants. Later on nore than 1000
sel ected candi dates al so got thenselves inpleaded in the wit petitions.
Initially the court sought for the records of the selection process and
ordered the same to be kept in safe custody of the Registry of the court.
Thi s was done since the apprehensi ons were expressed by the Wit
Petitioners that there may be tampering of records. A scrutiny of these
records was got done by the | earned Single Judge through three Judicia
Oficers who were appointed for that purpose. A sanple survey of the
records of the sel ected/ unsuccessful candi dates was done by the three
Judicial officers. Wile going through the records, the learned Single
Judge considered the same District-wi se and ultinmately upheld the

sel ections in respect of 10 Districts while the selections as well as the
sel ection process in the other Districts were set aside and quashed. This
gave rise to the Wit Appeals both by the State as also by the selected
candi dates. The appeals, therefore, came to be filed in respect of the
following Districts and Battali ons:

1) Dhubr i

2) Kar i mganj

3) Hai | akand

4) Cachar

5) Si-bsagar

6) Jor hat

7) Nagaon

8) Dar ang

9) Soni t pur

10) Coal para

11) Mor i gaon

12) Bar pet a

13) 4th APBN, GRP, CID, SB & ACB
14) Conmando BN & Kanrup DEF
15) 10t h APBN

The Division Bench allowed the appeals pertaining to (i) Karinganj District,
(ii) Hailakandi District, (iii) Commando Battalion & Kanrup DEF;, and (ivV)
10th AP Battalion. The appeals pertaining to the rest of the
Districts/Battalions were dismssed. As such the selections made in those
Districts/Battalions were al so set aside as was done by the learned Single
Judge. In the present Civil Appeals before us we are 'concerned with the
selections of only three Districts, they are: (i) Dhubri, (ii) Barpeta; and (iii)
Sonitpur. Civil Appeal arising out of SLP (C) No.3536/2007 pertains to
Dhubri District, G vil Appeal arising out of SLP (C) Nos. 6581 and SLP (O
Nos. 17219- 17222 of 2007 pertain to Barpeta District while Cvil Appea
arising out of SLP (C) 6576 of 2007 pertains to Sonitpur District. W wll,
therefore, be limting ourselves only in so far as those Districts are
concer ned.

4. As has been stated earlier, there were advertisenments dated
21.8.2004 published in all the | eading newspapers of the State which
provided the District/Battalion-wi se vacanci es as al so the vacanci es neant
for the reserved categories candi dates. The notice al so provided the
further details regarding the dates and venue of the Recruitnent Rallyin
each District. The m ni mum physical standards for male and fenal e

candi dates were al so indicated therein. The educational qualification was
8th C ass passed while age limt was between 18 to 25 years as on
1.1.2004, relaxable by three years in the case of candi dates belonging to
SC/ ST. 10% of the vacancies were to be filled up by wonen candi dates
while further 5% were reserved for conpassionate appoi ntnments. Under

the procedure of selection it was provided as under

"Al'l the candidates will have to undergo test on physica

standard as stated above, if their application forms found

correct and in order in all respect. Candidates found to have

any physical deformty duly certified by the nedical officer

present in the test, shall be rejected. Thereafter, all nale

candi dates will be asked to run a race of 0.60 KM and femal e

(sic) candidates qualified in the race shall be allowed to appear
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for subsequent test nentioned bel ow.

(a) Physica
efficiency test
Maxi mum mar ks
Qual i fying

mar ks

1. 100 Mrs. Race
2. H gh Junp

3. Long Junp

(b) Persona

i ntervi ew

50

25

General awareness,
general know edge
and | anguage

Only candidates who qualify in the physical efficiency test shal
be short 'listed for appearing in the personal interview (viva
voce).

(c) Final selections will be rmade district/battalion wi se on
the basis of the over all nerit on physical efficiency test and
personal interview (vivavoce) and reservation of quota under
RVSP Act, 1978."

One Sel ection Board was constituted for each District consisted of:

"(1) Superintendent of Police/ Commandant (whoever is
seni or \ 026 Chai rman)’

(2) Superi nt endent of Pol i ce/Commandant (whoever is
junior \026 Menber)

(3) One Medical Oficer (to be nomi nated by the Joint

Director, Health Services of the District V026 Menber).

In the Districts, where there is (sic) no Battalion headquarter,

the Conmmandant of the nearest Battalion was to be the

Chai rman or Menber as the case may be, to be nom nated by

the DG. In the notification constituting the Selection Board, it

was al so provided that the Sel ection Board shall (sic) also

consi der candi dates having HSLC or equi val ent qualification or

above from recogni zed Board/ Uni versity of Assam for

recruitment to District Executive Force (UB)."

The gui del i nes were issued on 2.9.2004 for conducting recruitnment tests.

As per the said guidelines, the entry of the candi dates into the Recruitnent
Rally was restricted to 5,000 on a single day. The candidates were to
submit their filled in application forns to the Chairman of the Sel ection
Board or his representatives before participating in the elinination race.
For the mal e candi dates, the distance of the race was 1.60 Kns. while for
the female candidates it was 0.80 Knms. Only those candi dates who coul d
qualify in the physical standards were pernitted to participate in the
elimnation race and only those who could qualify the elimnation race were
to be given identity nunbers after recording their Bio-Data in the prescribed
regi ster. Those who could qualify in the elimnation race were to face the
physi cal test conmprising of 100 meter race, high junp and |l ong junp and

only those candi dates who coul d secure 25 marks out of the 50 allotted for
physical efficiency test were to be called for personal interview, for which
the allotted marks were 50. Those candi dates who could qualify in the
elimnation race were to get 15 marks whereas the 35 marks were reserved

for the physical efficiency test wherein 15 narks were to be for 100 neter
race, 10 marks were for long junp and 10 marks for the high junp. The
Recruitment Rallies were held between 3rd to 11th Decenber, 2004 and

after conpletion of the entire process of selection the select-lists for each
District/Battalion were prepared. It was, at this stage that the Wit Petition
cane to be filed firstly challenging the very recruitment process and

nmet hodol ogy adopt ed.

5. The selections were ultimtely held between 7th to 11th Decenber,
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2004. Though, initially the candi dates belonging to one particular D strict
could take part in the Recruitnent Rallies for the posts of that District only,
afterwards the Government by its letter dated 16.11. 2004 conveyed the

decision that the restrictions relating to District-wi se selection of candi dates
being linmted to the candi dates of those Districts only would not apply to the
recruitment of the Arned Police Battalion but would hold good only for the
posts advertised for the District Executive Force.

6. In the wit petitions various challenges were made before the | earned
Singl e Judge they were, inter alia, (i) not following the procedure in the
enpl oyment notice; (ii) non maintenance of necessary Registers; (iii)

sel ection of the candidates without their taking part in the selection process
or the selection of under-qualified and over-aged candi dates; (iv) selection
of those candi dates who could not qualify the physical tests; (v)

i nterpol ations/tanmpering in the allotted marks to the candi dates; (vi) politica
interference in support of some of the selected candidates; (vii) allotnment of
50 marks for the personal interview segnent as also (ix) consideration of

huge nunber of candidates within a span of only 9 days. |In short the

whol e sel ection was dubbed as farcical. Learned Single Judge cancell ed

the entire selection in respect of 15 Districts out of 26 Districts and that is
how t he appeals were filed by the sel ected candi dates as has al ready been
clarified by us. Now we are concerned only with the selections of three

Di stricts naned above.

7. Though it was stated before us by the | earned counsel appearing on
behal f of the appellants that the | earned Single Judge as well as the

Di vi si on Bench had /upset the selections only on the ground of non

feasibility of conpleting the interviews of |arge nunber of candidates in
short time and further though the | earned counsel concentrated on that

factor, it would be better to take account of the general findings as regards
the selection process recorded by the | earned Single Judge as well as the

Di vi sion Bench to see whet her those findings would affect the sel ections.

10. It was argued before the | earned Single Judge that the sel ection
process was postponed on nore than two occasions and there was an

ul terior purpose on the part of the governnment behind these

post ponenents. It was also stated that though initially there was a
restriction of belonging to a particular District in order to be able to take part
in the selection process, such restriction was |ater on renoved by the State
Government. Consi derabl e argunents seens to have been addressed on

this aspect before the learned Single Judge. It was pointed out that initially
the selections were to be held earlier but they were postponed to 18th to

24t h Novenber, 2004 on account of the bye-el ections in one of the

Assenbly Constituency, further the second postponenment was made to

30t h Novenber, 2004 by an order dated 2.11.2004 on account of “Asian Car

Rally, Kali Puja, Diwali and Id Festivals and ultimately, the selections were
post poned to the second week of Decenber and in the neantine the

governnment by its letter dated 16.11. 2004 had renoved the restrictions
relating to the District-wi se selection of candidates being limted to the
candi dates of those Districts only in cases of posts advertised for District
Executive Force

11. A further common contention was raised that this postponerent was
politically notivated and the renpoval of the District restrictions was al so
politically notivated and it resulted in large scale irregularities in<the

sel ection.

12. The next contention was regarding the distribution of marks. It was
poi nted out that 50 marks were allotted for the personal -interview which

was not correct. Lastly it was contended that the interviews were farcical in
nature and the | arge nunber of candi dates coul d not have been

i nterviewed on a single day.

13. Learned Single Judge did not give independent findings on these
contentions but chose to consider all these contentions together. He first
fixed a benchmark of maxi mum 250 candi dates to be interviewed on a

single day relying on certain rulings of this Court. He also held that the
State would have to justify the allotnment of 50 marks for the viva voce test.
The | earned Judge al so recorded that while deciding about the effect of

post ponenent of interviews and the renoval of District restrictions, he

woul d consi der the case of each District basing the same on the scrutiny
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nmade by the three judicial officers who were appointed by himto exam ne
the District-wise records. |In para 25 the | earned Judge hel d:
"The above discussi on would now require the court to record

what has been reveal ed by the scrutiny of the records that had
been undertaken by the court and the conclusions that the

court considers prudent to reach on that basis. 1t would not
only be convenient but also inperative for the court to proceed
in the matter district/centre-wi se as each selection has to be
construed as a separate and i ndependent sel ection. Wat,
however, must be enphasi zed, at this stage, before enbarking
upon the necessary discussions is that the records of each

di strict have been scrutinized by the court only to determ ne
the fairness of the exercise perfornmed while subjecting the
huge nunber of candidates to the different stages of the

sel ection process. The court has not, even renotely, been
concerned with the marks awarded to any particul ar candi date;

no attenpt has been nade to evaluate the standards reached

by the candi date at any of the stages of the selection process.
It is broad and general inpression of the selection process that
has been ‘attenpted to be reached by the court on the basis of
the records scrutinized and not a mnute and nicroscopic

exam nation of the selection process. Again, it nust be

enphasi zed that the scrutiny of the records has been made on

a representative basis, as already indicated in the opening part
of the present judgment and the conclusions as will be reached
and recorded is by a process of correlation of the result of the
sanple scrutiny with the rest of the cases constituting the
general trend. Thi's, the court understands to be the only
pragmati ¢ manner of resolution of the dispute involving the

sel ection of nearly 5500 constables froma total of over 2 |akh
job seekers." (Enphasis Supplied)

We do not, however, find concrete findings having been given on the
general submissions. Before taking up this exercise the |earned Single
Judge seens to have rejected, though indirectly, the objection raised by
the State that having taken part in-the selection process, the unsuccessfu
candi dat es coul d not have conpl ai ned about the postponenent of the

sel ection process nor could they question the correctness thereof after
bei ng decl ared unsuccessful in the same. Though the substantial case | aw
has been quoted by the | earned Single Judge, the |earned Judge relying on
Raj Kumar & Ors. v. Shakti Raj & O's. [(1997) 9 SCC 527] went on to

hol d:

“I'n such circunstances, the court is of the viewthat in the facts

of the present case it would not be correct to refuse an

adj udi cation of the nerits of the dispute raised by the

petitioners."

The | earned Judge al so observed that considering the enornousness of

the sel ection process, the court would have to uphold- its adjudicatory
nmechani smto protect the inherent requirenent of fairness in the

adnmi ni strative process and rule of |law on the basis of "Basic Pl eadings"
thereby indicating his satisfaction about the pleadings in the wit petitions
whi ch were fiercely opposed by the State on the ground of absence of

proper pleadings. Further, the |earned Judge justified the interference
though the writ petitions were filed by unsuccessful candi dates who had
participated in selection process without denur. Sinilar view as taken
regardi ng allotnent of 50% marks to personal interview. The |earned

Judge decided to depend on the Scrutiny Committee's reports on all ot ment

of marks to see whether the nmarks were awarded excessively.

14. VWen we see the District-w se approach by the | earned Single

Judge, it is apparent that in so far as Golaghat District (with which we are
not concerned) is concerned, the 50 narks allotted for viva voce were
further bifurcated in the foll owi ng nmanner

"1, Educati onal Qualification 5 marks

2. Smar t ness, general anbi ence 5 marks
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3. Language, reading and witing 10 marks

4, Extra Qualifications 5 mar ks

5. Proficiency in sports, marshal arts 5 marks

6. General know edge and oral test 20 narks"

It was argued before us on behalf of the Governnent that this was normally
the pattern of interviews practically in all the Districts as the guidelines
were fixed for the purpose of interviews (viva-voce) in the sinmilar fashion
conmonly for all the Districts. This was not contradicted before us and

i ndeed it cannot be, for the sinple reason that it would only be the State
which could be in a position to address as to the standards fixed for the
pur poses of viva-voce (presum ng that they were so fixed).

15. As regards Barpeta District, the |learned Single Judge found that the
regi ster of candi dates of Barpeta was maintained only fromthe stage of
conpl etion of the elinination race wherein 5540 candi dates had qualifi ed.
Al of themwere allowed to take the physical test. The |earned Judge then
deduced that 5540 candi dates were interviewed in a span of 9 days. He,
therefore, cane to the conclusion that the average nunber of candi dates

on each day was nuch nore than the benchmark of 250 which he had

fixed. " He also recorded that one Mnister had nade witten request in
respect of 43 candi dates but out of themonly 19 were sel ected. However,
the | earned Judge did remark that the marks secured by nost of the

af orementi oned 19 candi dates did not reflect award of any abnormally high
marks in the viva voce test. The |earned Judge then recorded:

"\ 005.yet having regard to the very fragile nature of the viva voce

segnent of the selection on account of the participation of over

5500 candi dates therein, | amof the view that the just and

proper conclusion that nust be reached in the totality of the

facts of the case is that the selections held in Barpeta District

shoul d receive this Court’s interference. Accordingly, the said

sel ections are set aside."

16. As regards Dhubri District, the |earned Single Judge noted that as
many as 117 posts were advertised and 3722 candi dates conpeted for the
same after being qualified for the physical test. The learned Judge then
noted, as per the report of the Ami cus Curaie, that all the selected

candi dates had got high marks in viva voce rangi ng between 30 to 41 out

of 50 marks. The | earned Judge did not find fault ‘with the application forns
of the sel ected candi dates which were duly initialed by the concerned
officers nor did he find fault with the procedure adopted. However, the

| ear ned Judge noted that the nunber of candi dates who were intervi ewed
during 9 days was a "high disturbing factor" as al so the award of high
marks in the viva voce to the sel ected candi dates which has an isol ated

feature by itself which could assune significance. It is only on this nateria
that the whol e selection was set aside.
17. Lastly in respect of Sonitpur District, the learned Judge found that for

414 posts advertised, 12,433 candi dates had applied, out of which 5399
candi dates were found qualified for the viva voce and all of themwere al so
interviewed. According to the |earned Judge this by itself would be a
deci ding factor considering that over 500 candi dates had been intervi ened
per day. The |earned Judge did note on the basis of the report of the
am cus curaie that no discrepancy in award of marks in the physical test
and award of uniformmarks in the viva-voce vis-‘-vis witten test was
noti ced. Here, however, the | earned Judge chose to di sagree with the

vi ews expressed by the ami cus curaie and very interestingly observed:
"Though the nmarks obtained by the candidates in the different

segnents of the physical test have been noted in a tabul ation/
conpi l ati on sheet, the entries therein are not supported by the

cont enmpor aneous records. There are instances of a |arge

nunber of candi dates who had fared well in the physical test

but have scored |ow marks in the interview viva voce."

The | earned Judge al so gave exanpl e of two sel ected candi dates being
under-age. It is on this basis that the selection of Sonitpur District was set
asi de.
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18. When the matters reached the Division Bench, the Division Bench
firstly noted the findings of the | earned Single Judge on the general issues.
It also noted that representative notice was issued inviting the affected
parties, i.e., selected candidates to the proceedi ngs before the | earned
Singl e Judge. The Division Bench al so noted the nethod of random

scrutiny of the selections in 26 Districts/Battalions by the Scrutiny

Comm ttee.

19. It was argued generally before the Division Bench that the |earned

Si ngl e Judge coul d not have set aside the selections on the basis of the
reports of the Scrutiny Conmittee which were, admttedly, the sanple and
partial scrutiny. Even during the argunents before the Division Bench no
opportunity was given to the counsel for the appellants to exan ne the
materials on record and also to take the copies thereof enabling themto
support the selection of the candi dates. Regarding the aspect of non

joining of proper parties, i.e. selected candidates to the wit petition, the
Di vi si on Bench noted the general notice directed to be issued through
publication by the Single Judge by his order dated 6.10.2005. The Division
Bench further noted in para 18 that the notice so published was vague as it
did not mention the case nunbers, districts, selection centres, etc. It also
noted the argunents of the appellants that though applications were nade

by the selected candidates for inpleadnment in the related wit proceedi ngs
and though a direction was prayed for supply of copies of the wit petition
the | earned Single Judge did not pass any order and the copies of the wit
petition became available to the appellants only on 23.11.2005 and t hey

had to file their Reply Affidavits even w thout knowi ng the contents of the
wit petition. The Division Bench also noted the further argunents that the
wit petitions thensel ves were vaguely drafted. It was, therefore, argued
that the selected candi dates were denied a fair and reasonabl e opportunity

of projecting their cases resulting in violation of principles of natural justice.
It was pointed out that even at the time of fixing the wit petition for hearing
on 8.11.2005, the selected candi dates were, adnmittedly, not inpleaded as
parties and the proceedings, therefore, suffered from serious procedura
lapse. It was further argued that the | earned Single Judge also fell in error
in directing the selected candidates to file the appropriate affidavits even
wi t hout either inpleading themor ensuring that the copies of the wit
petitions were served on them It was also pointed out that the reports
prepared by Amicus Curaie and the three judicial officers on the basis of

the sanple scrutiny nmade by themwere not nade avail able to the sel ected
candi dates and, therefore, the | earned Single Judge erred entirely in relying
on those Scrutiny Reports.

20. Per contra, the subm ssions made on behal f~ of the appellants were
opposed by the wit petitioners and it was reiterated that no prejudi ce was
caused to the sel ected candi dates and no such grievance was nade

before the | earned Single Judge. It was reiterated that the selection of any
particul ar individual or individuals was not inmpugned but the whole

sel ection process was found faulty.

21. The Division Bench noted its own earlier order dated 4.10.2005
whereby the earlier appeals were disposed of and a further direction was
given that the parties were at liberty to take recourse to provisions of O der
1 Rule 10 as also the other provisions in the CPC and the issue was | eft

open to the | earned Single Judge to direct publication of notice in
newspapers so that the interested parties could appear in the proceedi ngs

if they so desire. The Division Bench in para 27 of its judgment noted

about such notice having been published in the |eading newspapers of

Assam as al so the order passed by the |l earned Single Judge to publish the
list of selected candidates on or before 19.10.2005. It also noted that on
8.11. 2005, the learned Single Judge had found that in the notice of
proceedi ngs published in the issue dated 19.10.2005 of the local daily
Assam Tri bune, the date of hearing had not been nentioned and,

therefore, the date of hearing was directed to be published in daily

"Asom ya Pratidin" to be 17.11.2005. The Division Bench also noted the
subsequent orders passed by the | earned Single Judge allow ng the

i mpl eadment whi ch began after the second week of Novenber, 2005 and

continued upto the [ ast week of November, 2005 during which the hearing

al so took place and the judgnent ultimately cane to be delivered on
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12.12.2005. The Division Bench further held that all the sel ected
candi dat es had been duly heard on rel evant aspects of controversy and
that they had expressed no grievance regardi ng the non inpl eadnent or
del ayed i npl eadnent or refusal of copies though prayed and applied for
and as such they had waived their objections. 1In para 30 it was argued
t hat :

"They obvi ously chanced favourabl e decision wthout any

reservation in this regard and thus had wai ved any obj ection

on the above counts. On this consideration alone their present

turn around apparently | acks bonafide. 1In view of their

om ssion to point out to the |l earned Single Judge the factum of

non receipt of the copies of the wit petition and non

i npl eadnent in the proceedi ngs during the pendency thereof,

they are now estopped fromraising these pleas of this point of

tine.".

22. The Division Bench in para 32 observed that no prayer was made by
any parties seeking a copy of the reports of the Ami cus curaie or of the
judicial officers assisting the court in the inspection of the records. It,

therefore, recorded a finding to the effect that:

"\ 005.we do not feel persuaded to sustain the cavil of the
appel | ants bearing on denial of opportunity of effective and
meani ngf ul participation inthe proceedings to their prejudice."

In paras 35 to 43 of its Judgnent, the Division Bench took note of the
fol |l owi ng cases:

i) General Medical Council v. Spackman [1943 AC 627]

ii) Tayl or v. National Union of Seaman [(1967) 1 WR 532]
iii) Garland v. British Rail Engineering Ltd. [(1969) 1 WP
1041,

iv) Wal ter Annanunthodo vs. QG| fields Wrkers' Trade Union
[ 1961 SE 945]

V) Chi ef Constable of the North Wl es Police vs. Evans
[(1982) 1 WR 1155,

Vi) B. Surinder Singh Kanda v. CGovernment of the Federation
of Mal aya [(1962) AC 322]

vii) Hadnmor Products Ltd. & Ors. v. Hamilton and anot her

[(1983) AC 191]

viii) Canara Bank and others v. Debasis Das and others [(2003)
4 SCC 557].

Al the above decisions were distinguished in para 44 on the ground that
foundational facts were different. The Division Bench held:
"The requirenent of adherence to the exigency of the fair
procedure notw thstanding the attendant facts do not buttress
the appell ants plea based thereon. Additionally, while in those
cases, the adjudicative process pertained to issues concerning

i ndividuals, the scrutiny in the instant case relates to a
manmot h exerci se of appointnent to 5486 posts in public
service."

It ultimately held that the deficiency in the pleadings on the grounds of
challenge, if any, in the wit petitions in the above prenise cannot be
construed to be fatal. It further held that by the sane anal ogy in view of
the unqualified participation of the selected candi dates in the proceedings,
their plea of non inpleadnent therein and denial of the copies of the wit
petitions does not nerit acceptance. The Divi sion Bench further condoned
the non passing of the individual orders on the inpleadnment applications
and recorded its findings in para 46 to the follow ng effect:

"On an overall consideration of the enmerging facts and the

docunents on record, we are of the unhesitant opinion that the

procedure adopted by the | earned Single Judge in conducting

the proceedings is not in derogation of the established

principle of natural justice and fairness in judicia

determ nation. This plea, therefore, fails."
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The Division Bench then referred to the exerci se undertaken between
21.9.2006 and 16.10.2006 pertaining to the exam nation of the records by
the Bench in presence of the counsel for the parties. It further noted that
no objections were raised by the counsel. The Division Bench ultimtely
held in para 48 as under

“I'n the above prem se, the | earned counsel for the parties

havi ng been afforded all reasonabl e opportunities of

consulting the records and highlighting grievances, if any on

the issues of inpleadnent, non supply of copies of the wit

petition etc., in course of the hearing of the appeals and they

havi ng chosen not to avail the sanme, the plea of want of

fairness is of no consequence on this ground as well."

23. In para 52 the Appellate Court raised the question as to what should
be the ideal nunber of candi dates who coul d reasonably and practically be
interviewed on a day. The Division Bench observed that this question

woul d have to be considered in the context of |arge nunber of candidates

as high as nore than 2,000 on a single day vis-‘-vis the candi dates within
the benchmark adopted by the learned Single Judge (250 per day). State's
affidavit was referred to and it was noted in para 53 that even therefromit
is apparent that at ‘best 8 hours on a day could be utilized for the interview
Though it was clainmed by the State that the interviews at tinmes were taken
spending 8 to 15 hours a day. It was held that if 15 hours are spent in a
day, it would not be reasonably practicable and that by itself may lead to
the inference of a farcical selection. After extensively quoting fromthe
circular letter No.3 \026 Police dated 3rd May, 1971 issued by | GP, Assam
regarding the policy with regardto recruitnment of the rank of Constables,
the Division Bench observed in para 56 that "while good physi que and
bearing cannot be sacrificed, at the sane tine, the nental caliber for
recruitnment to the constabul ary cannot be conpronised'. The Division

Bench then endorsed:

"Al t hough an argunent was advanced that provision for 50%

marks for interview was in the higher side giving scope for

maneuvering the selection, but the |earned Single Judge on

an overall consideration of the matter has conme to'the

concl usion that prescription of 50% narks for the interviewis

acceptable."

In the same para it went on to observe

"To judge a candidate on his nental faculties, alertness,
general know edge, general bearing and know edge of

| anguage, etc., sone anount of interaction with the candidate
by the nenbers of the Selection Board will be al ways

required and it cannot be an affair of sonme nonents and,
therefore, there was a necessity to fix the nunber probable
candi dat es who could be interviewed effectively in a day
within the hours indicated in the affidavits whicht hours al so
could not be at a stretch but had to be with intervals of tea
breaks, lunch breaks, etc."

The Division Bench then proceeded to decide as to how many

candi dates could be interviewed in a day. The Division Bench then took

st ock of the reported decision in Satpal & Os. v. State of
Haryana & Os. [(1995) Suppl. 1 SCC 206], Ashok Kunar

Yadav v. State of Haryana [(1985) 4 SCC 417] argued on behalf of the

wit petitioners as also noted the law laid dowm in Sardara Singh v. State
of Punjab [(1991) 4 SCC 555] and cane to the conclusion on the basis of
the law laid down in the above nmentioned cases that the claimof three

m nut es per candi date, as was accepted in Sardara Singh's case was nhot
feasible and in the present case mninumfive mnutes will be required for
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the realistic appraisal of the candidate. |If that was done then the interview
of 300 candi dates would require 15 hours. Utinmately, the Division Bench
recorded a finding that the | earned Single Judge had correctly fixed
benchmark of 250 candidates to be interviewed in a day and at tinmes it

could even be stretched to 300 candidates a day. It was on this basis, the
Di vi sion Bench then proceeded to exam ne the individual District and found
fault with the selection process in Dhubri, Barpeta and Sonitpur Districts on
the ground that the candidates interviewed were nore than the benchmark
fixed and also noted other alleged irregularities in the matter and
proceeded to set aside the selection in those three Districts.

24. We have al ready indicated above that we are concerned with the

above nmentioned three Districts only. W wll, therefore, consider the

sel ection process in these three Districts in the light of the observations
nmade by the | earned Single Judge as al so the Division Bench in the

appeal s. But before that we nust take stock of the argunents by the

| earned counsel on behal f of the appellant as also the arguments by the
State whi ch thoughhas not filed appeal, has chosen to support the
appel l ants for the obvi ous reasons as al so the other concerned parties.

25. We have deliberately referred to the findings of the | earned Single
Judge as well as the Division Bench as we are convinced fromthose

findings that the only ground on which the selections were set aside was

the factual situation that the nunber of candidates interviewed were
enornous and as such the personal interview and nore particularly the

vi va-voce was a farce, having been conpleted only by way of a formality

due to the shortage of tine and hence the sel ections made on the basis of
farcical viva voce could not answer the test of objectivity and

reasonabl eness.

26. However, siince the courts below referred to the other defects in the
sel ection process, we would takea stock of those findings. It was firstly
urged by way of a conplaint against these interviews that the dates were
changed and that was done in order to neet the political goals on the part
of some | eaders. W do not think that this conplaint was justified. Firstly
there were no proper pleadings with the necessary details before the

| earned Single Judge. Secondly how the postponenents affected the

sel ection process is nowhere displayed and further which political |eaders
were responsi bl e for such postponenents of the interview dates had al so

not been pleaded. On the other hand it was found fromthe records that

the postponenent were on account of Asian Car Rally, Kali Puja, D wali

and Id festivals. [|f that was so, we do not find any reason to hold against
the selection process and i ndeed though we find sone nmurmur i'n the

j udgrment s appeal ed agai nst, we do not see any definite finding that such
post ponenents affected the sel ection process.  The very fact that there

was a huge turn out in each District suggests the hol lowness of the claim
that the selection process was affected because of the postponenents.

We, therefore, do not think that anything was w.ong i n"postponing the
interview dates. Simlarly, we are also not inpressed with the conpl aint
that the District-wise restrictions were renmoved by the Governnment by its
letter dated 16.11.2004 apart fromthe fact that both the courts have not
commented on this aspect adversely against the selection process. W

are of the opinion that, that by itself cannot be a reason to find fault with the
sel ection process, again on the ground that the petitioners were not able to
show as to what prejudice was caused because of the renoval of such

step taken by the Governnment on 16.11.2004. On the other hand we are of

the clear opinion that the Government had nade the sel ection process

broader by renobving the District-wise restrictions. As regards, the
conplaint that 50 marks were allotted for the personal interview or viva
voce, the learned Single Judge as well as the Division Bench have found

that in the peculiar circunstances it was of no consequence. W also
endorse this view as no argunents were addressed on this point before us.
Therefore, even that conplaint has to go. In the earlier part of this

j udgrment we have al ready noted that these 50 nmarks were al so distributed

on as many as six factors and each factor had separate marks. The ora

test, after the distribution of the marks over the factors |ike educationa
qualifications, smartness, general anbience in reading, witing, extra
qualifications, proficiency in sports and martial arts, is only left with 20
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mar ks which, in our opinion, is quite reasonable. W do not, therefore, find
anyt hi ng wong on account of the allotnent of 50 narks for viva voce. This
is apart fromthe fact that the unsuccessful candi dates, after having taken
part in the interview process could not turn back and call names to the

syst em

27. We are, therefore, left with only one major contention regarding the
enor nousness of the nunber of candi dates interviewed and the possible
inability on the part of the interview board to conplete the interviews in a
proper manner. W would, therefore, proceed to consider this aspect in
detail.

28. The basis of the contention regarding this factor made by the wit
petitioners was the paucity of time. Based on the factors like the available
time, the general requirenents for assessing an individual candidate for the
post of Constable, the nunber of persons available for holding the

i nterviews, the | eaned Single Judge had cone to a finding that every Board
on one day could, at the nost, interview 250 candidates. The Division

Bench al so seens to have endorsed this view. W have very carefully

exam ned the contentions raised by the appellant herein and al so the
material provided by the State through its counter affidavits as also the plea
rai sed by the officers who actually held the interviews in respect of the
concerned three Districts of Dhubri, Barpeta and Sonitpur. But before we

go into the exercise of considering the situation in these three Districts

i ndi vidually, we rust consider the benchmark fixed by the | earned Judge at
250 candi dates per day. ‘W are afraid we cannot uphold that finding.
Learned Single Judge as well as the Division Bench seemto have

proceeded nore on inmagination than the reality. Such a benchmark could

not have been fixed generally and only because that benchmark was

al | egedly breached, the selection could not have been found fault with in a
mechani cal and mat hemati cal manner. Instead of testing the matter on the
basis of the ground realities for each District on the basis of material nade
avai |l abl e by the State, a nmechani cal approach, in our opinion, could not
have been taken by the H gh Court.

29. The Courts bel ow seens to have relied upon Satpal’'s case (supra).
That was a case regarding the selection of Patwaris who obvi ously have a
entirely different and nore onerous duties than those of the constables in
police. A Patwari is a basic Revenue Oficer in the village and has to

mai ntain the revenue records. Inipara 6 this Court observed that:

"\ 005Even if one were to assune that the committee devoted

as many as 12 hours i.e. from9.000a.m to 9.00 p.m on a

single day for interview ng candi dates it would not be able to

devote nore than two minutes’ time per candidate.”

It was on the above basis that it was found that it was inpossible for the
authorities to conduct the interviews of as nmany as 400-600 candi dates in a
single day. The Court also observed, considering the shortest tine

avail able to interview that:

"It is difficult to hold that the interviews were meaningful and

pur posi ve to enabl e proper assessnent of the know edge and

suitability of each candidate for the post".

In our opinion these observations woul d be npst apposite in respect of ‘the
selection of a Patwari who is required to have the know edge regarding the
records, etc. Such is certainly not the requirement for the constabl es.
30. In Ashok Kumar Yadav’'s case (supra) this question did not corme.
That was a case nore particularly of bias. Aspersions on character,
integrity and conmpetence of Chairman and nenbers of State Public

Service Conmission were nade in that case. At any rate the interviews
held in that case were for the selection to the Judicial Service and,
therefore, the nature of the interview was entirely different.

31, However, in Sardara Singh’s case (supra), this Court specifically
observed in para 6:
"\ 005The selection is for the Patwaris in the class Ill service.

The ratio in Ashok Kumar Yadav v. State of Haryana [(1985)
4 SCC 417] has no application to the facts in the case.
Therein the selection was to the Cass | service of the State
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Service and sufficient tine was required to intervi ew each
candidate. In this case, on calculation, we found that on an
average three mnutes were spent for each candidate for
selection. Rule 7 of the Rules provides the qualifications,
nanely, pass in the Mtriculation or H gher Secondary

Exam nati on; know edge in Hi ndi and Punjabi upto the Mddle
St andard and good know edge of rural econony and cul ture.

The educational qualifications are apparent fromrecord and
need no interviewin this regard. It could be seen that

candi dates normally hailing fromrural backgrounds had
presunptively good know edge of rural economnmy and cul ture.
Therefore, there is no need for special enphasis to ascertain
their know edge of the rural econony or culture. Under those
ci rcunst ances nmuch tinme need not be spent on each

candi date for sel ection except asking some questions on
general know edge and aptitude for work as Patwari etc."

The observations are extrenely telling and need no further elaboration. In
the present case the qualifications were known. The physical standards of
each candi date were very nuch there before the interview ng board and,
therefore, in-our opinion, there was no necessity to test the know edge of
mai nt enance of revenue records, rural econony and culture as was

required for the post of Patwari. The nerits of the candi dates were al so
recorded regarding their physical efficiency. Therefore, even |l ess than
three mnutes tine was enough for each candi date. W would al so have to
give due credit to the expertise of Selection Comittee.

32. The question of |arge nunber of candidates appearing for the

sel ection process again came up before this Court in Joginder Singh and
others v. Roshan Lal and others [(2002) 9 SCC 765]. A conplaint was

made in this case that 323 candi dates appeared for the test in tw days
and on that basis a select list was prepared by the Departnmental Pronotion
Conmittee. The High Court called this selection process as a farce on the
ground that fair chance was never given to the candidates to show their
worth. The Court observed in para 5 as under

"On the facts on record we see no justification for the Hi gh

Court to have come to this conclusion. The High Court in

exercise of its jurisdiction under Article 226 of the Constitution

is not supposed to act as an Appel late Authority over the

deci sion of the Departnental Selection Conmittee.” If the

Conmittee has been properly constituted, as in this case, and

the post is advertised and a sel ecti on process known to | aw

which is fair to all, is followed then the Hgh Court could have

no jurisdiction to go into a question whether the Departnent

Sel ection Conmittee conducted the test properly or not when

there is no allegation of nmalafides or bias against any nmenber

of the Committee. Merely because there were a | arge nunber

of candi dates who appeared on two days, cannot ipso facto

lead to the conclusion that the process of selection was a farce

and fair chance was not given. Normally experienced persons

are appoi nted as nenbers of the Selection Committee and

how much time should be spent with a candi date would vary

fromperson to person. Merely because only two days were

spent in conducting the interviews for the selection of Cass IV

posts cannot |ead to the conclusion that the process of

sel ection was not proper."

33. To sumup, these were the interviews for the post of Constables and

the m ni num educati onal standard was prescribed as 7th cl ass pass.

There were no requirements of testing the administrative or managenent

capacity of the candidates and/or any other quality which is required for the

hi gher posts. Al that was necessary was firstly to see their physical fitness
in terns of physical endurance, their smartness in appearance and further

to test their intelligence level as required for the post of constable including
their general know edge. W cannot ignore that thousands of candidates

had turned up and what we find fromthe guidelines was, firstly these
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candi dates had to fulfil physical standards in terns of height, etc., as also
the m ni num educational qualification. Gbviously all the candi dates coul d
not have had those physical standards. It is apparent fromthe records that
the task of conducting nmeasurement for fixing the physical standards was
distributed on all the centres anmongst nunber of other hel ping staff. Once
they crossed this barrier of physical standards and m ni mum educati ona
qualification as also the race of 1.60 knms. in the case of nen and 0.80 in
the case of wonmen, they were to proceed for the further physical tests.
Thi s exercise, in our opinion, was not as time consuming and coul d have
been done collectively also for the sinple reason that every candi date was
not asked to run the race individually. That would certainly be a team event
where several candidates could run at the sane time in group. To

conplete the race in a particular tine could not, in our opinion, require
hours together. The subsequent physical test of high junmp, long junp and
sprint of 100 ntrs., etc., would be restricted only to those candi dates who
had successfully met their physical standards and educati ona

qual i fications and their nunmber-would definitely reduce. The further
filtration for the viva voce test was nore substantial as the number of
candi dat es who coul d pass the exacting standards in high junp, long junp
and the sprint could not have been nore. It is at this stage that the
remai ni ng-candi dates were interviewed for their viva voce. This is apart
fromthe fact that the courts below did not have any tangi bl e evidence
regarding the interviews being farcical except the self-serving statenent
made by the unsuccessful candidates in the wit petitions. The |earned
Judges even did not have the reasons for which the unsuccessfu

candi dates were rejected. W, therefore, do not see any reason as to how
a concrete finding could have been given that the selection board could

i nterview only 250 candi dates per day and not nore.

34. Once this barrier is cleared, the mechani cal test adopted by the

| earned Single Judge and the Division Bench nmust go and the matters

woul d have to be decided on the basis of the ground realities as presented
bef ore us.

DHUBRI DI STRI CT

35. Qur attention was invited by thelearned Senior Counsel Shri Rajiv
Dutt to the counter affidavit filed by the State in respect of the selections
made in District Dhubri. The counter is supported by the affidavit of Shr

Joydi p Shukl a, Extra Assistant Comm ssioner which suggests that a Board

was constituted under the Chairmanship of Shri P.K. Dutta, Superintendent
of Police, Dhubri, Shri N Borah, APS, Asstt. Commandant 20th IR

Battalion, Panbari and Dr.N. Amin, Senior Medical & Health Oficer, Dhubri.
They were to execute the task as per the Notification No.FB/1/98/2004/1
dated 21.8.2004. The said notification dated 21.8.2004 is onTrecord. The
affidavit further suggests that a neeting was held on 20th Cctober, 2004 in
connection with the Recruitment Rally for the post of constables wherein it
was decided to constitute sub-conmittees and accordi ngly the sub-

comm ttees were constituted including interview board for the post of viva
voce test. The affidavit goes on to say that since there were |arge nunber
of candidates, it was inpossible for a single interview board to conplete
the interviews and, therefore, four tables for interview ng the candidates
were arranged and each table was to be headed by a Gazetted O ficer who

was explained the nodalities of the interview The nanmes of the four
Gazetted O ficers, heading the interview panel on each table, were (i) Shr
P. K. Dutta, APS, Superintendent of Police, Dhubri, Chairman of the Board;
(ii) Shri N Borah, Asstt. Commandant, 20th IR Battalion, Panari, Menber;
(iii) shri A K Bose, APS, Dy. Superintendent of Police (DSB), Dhubri; (iv)
Shri R C. Medhi, APS, Asstt. Commandant, 20th |.R Battalion, Panbari.

The affidavit al so goes on to say that a board whi ch has al ready been
referred to earlier for final selections was also constituted consisting of Shri
P.K. Dutta, Shri N. Borah and Dr.N. Amin. It is suggested that the

gui del i nes dated 2.9.2004 were issued prescribing the procedure to be

foll owed during the Recruitnment Rally which was issued by the State-
respondents and it is further asserted that the said guidelines were strictly
adhered to. The affidavit further goes on to suggest that the process of
interview was started at 8.00 a.m and continued till late in the day.
However, the viva voce tests slated for 4th and 5th Decenber, were
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continued on the followi ng days, i.e., on 5th and 6th Decenber, 20004 and
the nunber of candi dates selected for viva voce test were barely 601 on 4th
Decenber and 1068 for 5th Decenber. It is asserted that the candi dates
were interviewed by each table of Interview Board. It is then pointed out
that after conducting the interviews for 3722 candidates for a period of nine
days, ultimately 178 candi dates were sel ected for appoi ntment out of which
85 vacanci es were for the post of constable in the District of Dhubri and 93
in the 20th |.R Battalion and the final selection |ist was affixed on the Notice
Board on 3.2.2005. It is in this nanner, that the interviews were held in
Dhubri. It is seen fromthe nminutes of the neeting dated 20th Cctober,
2004 that it was attended by as many as 23 personnel and in that the

whol e procedure for holding the interviews was finalized by creating a
Reception Counter, then holding the elinmnation race, then the
docunent ati on, the physical test and ultinately the viva voce. The detailed
chart suggests that as many as 22 Reporting Centres were created for

whi ch different officers were appointed; two constables were to act as the
escorts of the candidates, while as many as 26 persons were engaged for

hol ding the elimnation race; for docunentation as many as 93 personne

were nanmed even for-the subsequent events of physical test, long junp six
per sonnel' were appoi nted, for high junp 9 personnel were appointed and

for 100 neters sprint further 9 personnel were appointed. Utinately for
viva voce 2 personnel were naned being Shri P.K Datta and Shri A K

Bose, both APS Oficers. Not only this, the standard marks to be given for
the physical tests and even the basic mninumstandard accepted is al so
seen from Annexures A and B fromthe chart. This suggests the

systematic way in which the whole interview process went on in Dhubri.

36. Learned Single Judge in his judgnment has observed that as per the
report of the Am cus Curaie the selected candidates got higher marks in

vi va voce rangi ng between 30 to 41 marks. In our opinion this has hardly
any effect and nerely because the sel ected candi dates got the higher

mar ks rangi ng between 30 to 41 narks that by itself could be no reason to
reject the selection. W have extensively referred to the comments nade

by the |l earned Single Judge in the earlier part of the judgnent where the

| earned Judge has in fact recorded his satisfaction for the printed charts
and nmore particularly about their authenticity. The |earned Judge had al so
expressed his satisfaction with the procedure adopted. There is hardly any
reason given by the | earned Single Judger excepting that the benchmark of
250 candi dates had al ready been crossed.

37. The treatnent given by the Division Bench is no different. The

Di vi si on Bench has al so gone by the nechani cal test of benchmark of 250
candi dates. The Division Bench seens to have taken an exception to the
proceedi ngs dated 4.12.2004 and 5.12.2004. That is by far the only reason
gi ven by the Division Bench for upholding the finding of the Single Judge.
No court has, however, considered the ground realities which we have

al ready shown as per the counter affidavit which has renai ned
uncontroverted before us. W are, therefore, convinced that the only
reason given by the courts bel ow could not be said to be a deciding factor
for setting aside the selection

BARPETA DI STRI CT

38. The story regarding Barpeta District does not appear to be any
different. Shri Dhol akia, Senior Counsel took us through the counter
affidavit filed on behalf of the State wherefromit is apparent that a

Sel ection Board was constituted for Barpeta District consisting of one Shr
B.B. Chetry, APS, the then Superintendent of Police, Barpeta District as its
Chairman and Shri D. Upadhaya, APS, the then Commandant, 4th APTF

Bn., Barpet District as its Menber. The affidavit further goes on to suggest
the nanmes of the menbers of the sub-committees for conducting the
elimnation race and for other events. |In so far as elimnation race is
concerned, two police personnel, nanely, ABSI Pranbod Das and Hav.

Clerk Altaf Hussain were appointed. As for docunentation and

neasurenent a team of 13 personnel was naned so also for 100 neters

race, long junp and high junp, there appears to be a teamof two

personnel each. It is then asserted that in all 5540 candi dates appeared
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bet ween 3rd Decenber to 8th Decenber and interviews were started at 6. 30

a.m and lasted till 8.30 p.m giving clean 14 hours to the Sel ection
Conmittee. It is pointed out that out of 5540 candi dates 1815 candi dat es
were sel ected on being eligible/physically fit to appear for viva voce. It is

then pointed out that candi dates who were |left out of the viva voce test due
to shortage of time on the date of selection were called on 9.12.2004 and
10.12. 2004 also. It is asserted that this fact was reflected on the Police
Radi ogram dated 5. 12. 2004 and 10.12.2004 and only the sel ected

candi dates were called to appear for personal interview on the dates fixed
for that purpose. These fixed dates were on 3rd, 4th, 5th, 6th and 7th
Decenmber, 2004 and as has already been subnmitted 9th and 10th

Decenber, 2004. It is very frankly contended in the counter affidavit that
those who were left out due to paucity of time, were called on 9th and 10th
Decenmber, 2004. The counter also goes on to explain that the interview
board was alive to the considerations required for selection for the post of
constabl es and as such it was sufficient to test the candi dates on the basis
of their physical capability and agility. It is then contended that in viva voce
random questions were put to the candi dates considering the tine

constraints to ascertain their mninmumintelligence | evel which a constable
is requiredto possess. The copies of the docunents |like the Menp dated
2.12.2004, Menp dated 3.9.2005, Police Radi ograns dated 5.12.2004 and

10. 12. 2004 are annexed to the counter affidavit which go on to suggest the
genui neness of the claimby the State Government supporting the

sel ecti ons.

39. Shri Dhol aki a pai nstaki ngly took us through the judgnments of the

| earned Single Judge as well as the Division Bench. The |earned Single
Judge seens to have gone by the sinple mathermatical rule of dividing

5540 candi dates by 9 'since the interview process lasted for 9 days. He
seens to have relied on the rule of average. There was one peculiar

finding that as per the report of the am cus-curaie a conplaint was nade
that sonme candi dates were selected at the witten request of a Mnister.

The amicus curaie had initially reported that the nunmber of such candi dates
is three out of total 210 candi dates sel ected. At the hearing, however, the
am cus curaie clainmed that the said witten request was in respect of 43
candi dat es out of whom 19 candi dates have been selected. The |earned

Si ngl e Judge has, however, candidly held that the marks given by the 19
candi dates do not reflect award of any abnormally high marks in the viva
voce test. Al that the | earned Judge has recorded is that having regard to
the "fragile nature of the selection” it would be just and proper conclusion to
set aside the selections nmade in Barpeta. W are not at all satisfied with
this kind of general and casual remarks. This isapart fromthe fact that
there is nothing to suggest that in reality any recommendati ons were nade.
40. The story of the Division Bench is again no different. The Division
Bench has given the daily break up of the candi dates interviewed on each

day and w thout meking any distinction, has proceeded to hold that nerely
because t he nunmber of candi dates exceeded on particul ar days, the said
"benchmark", the selection was bad. W are not convinced with this.

SONI TPUR DI STRI CT

41. As regards Sonitpur District also the counter suggests that there was
a Sel ection Board consisting of Shri Nitul Gogoi, APS, Superintendent of
Police, Sonitpur, Tezpur as its Chairman, Shri Dwijendra Nath Sarma, APS
Asst. Conmmandant, 12th AP Bn., Janugurihat as its Menber and Dr.(Ms.)

D pti Baruah, Senior Medical & Health Oficer, Biswanath Chariali PHC as

its Menber. As in the other counters, the mnutes of the pre-selection
neeting in this case held on 30th Novenber, 2004 have been referred to.

Fi gures which are given are that out of 12,433 candi dates 4319 were only
found to be qualified and appeared for the interview. It is pointed out that
on 3rd Decenber, 2004 out of 1365 candi dates 489 candi dates only

qualified and appeared for viva voce and nedical test. The nunber given

on the other dates are that on 4th Decenber 757 out of 1676 candi dates;

on 5th Decenber 558 out of 1602 candi dates; on 6th Decenber 602 out of

1892 candi dates; on 7th Decenber 473 out of 1081 candi dates; on 8th

Decenber 1175 out of 2169 candi dates; on 9th Decenber 536 out of 1066

candi dates ; on 10th Decenber 709 out of 1192 candi dates and on 11th
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Decenmber 91 out of 391 candidates cane for the interviews after passing
prelimnary rounds. A clear cut assertion is made that the candi dates
appearing for viva voce were only those who had passed the physical test.
It is pointed out further that nore credence was given to the physica
fitness and the agility of the candi dates since that was the main essence to
di scharge the duties of a constable. Again it is asserted that random
guestions were put to the candidates in viva voce so as to ascertain their
mnimmintelligence I evel. The docunents explaining the counter seemto
support the said facts. Learned counsel heavily relied on Annexure R-3,
the Mnutes of the neeting dated 30.11.2004 as also the Mnutes of the
nmeeting held on 3.2.2005.

42. Learned Single Judge has hardly given any reasons and has

recorded that a | arge nunber of candi dates who were failed in physical test
were being given |low narks in the interview. Two exanpl es have been

gi ven of one Midul Bora and Di ganta Das who were under-age but were

sel ected. W have nothing to say about these two selections and if they
were not within the proper age limt, the |earned Judge was undoubtedly
right in setting aside their selection. But that could not be a reason by itself
to set aside the whole selection of nore than 400 candi dates. There is
absol utel'y no reference to any ground facts and the | earned Judge seens

to have relied wholly on the vi ews expressed by the Amicus Curaie. A
curious statenent has been nade to the follow ng effect:

"Though the nmarks obtai ned by the candidates in the different

segments of the physical test have been noted in a

tabul ation/conpil ation'sheet, the entries therein are not

supported by the contenporaneous records."

We wonder as to what 'such contenporaneous record could be. Anyway,
the only reason appears to have been wei ghed with the | earned Single
Judge was the crossing of the benchmark of 250 candi dat es.

43. The treatnment of the Division Bench is identical. The Divi si on Bench
has found out a pattern in selection and comented that the candi dates
who secured higher nmarks in the physical test, i.e., above 40 and upto 46,

wer e awarded abnormally | ow marks i.e., marks ranging from7 to 20 and

t hereby these candi dates were ousted from consideration. The marks

were found to be over-witten/interpolated in respect of all the candi dates
and not a single instance was found free from such inpairnment. The

Di vi sion Bench has given few exanples in para 153 where the narks were
substantially changed and reduced to reject those candi dates. - Sone

further defects were found that the candi dates were not awarded narks for
100 neter race which had been conpleted within the permissible limt.

Two such exanmples were cited by the Division Bench. So-also it is
comment ed that sone candi dates were not given proper marks and were

not allowed to cross the benchmark. It is on this basis that the selection
has been set aside, of course again considering the crossing of the
benchmark of 250 candidates a day. In our opinion the exercise

undertaken of scrutinizing the marks allotted to each and every candi date

was unnecessary and unwarranted since in the petition no such assertions

wer e nade.

44, It is settled law that in such wit petitions a roving inquiry on-the
factual aspect is not perm ssible. The Hi gh Court “not only engaged itself
into a non pernmitted fact finding exercise but also went on to rely on the
findings of the Amicus Curaie, or as the case may be, the Scrutiny Team

whi ch in our opinion was inappropriate. Wile testing the fairness of the
sel ection process wherei n thousands of candi dates were involved, the Hi gh
Court shoul d have been slow in relying upon such microscopic findings. It
was not for the High Court to place itself into a position of a fact finding
conmi ssion, that too, nore particularly at the instance of those petitioners
who were unsuccessful candi dates. The H gh Court should, therefore,

have restricted itself to the pleadings in the wit petition and the say of the
respondents. Unfortunately, the High Court took it upon itself the task of
substituting itself for the Selection Committee and also in the process
assuned the role of an Appellate Tribunal which was, in our opinion, not
proper. Thus, the H gh Court converted this wit petition into a public
interest litigation without any justification.
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45, It is also a settled position that the unsuccessful candi dates cannot
turn back and assail the selection process. There are of course the
exceptions carved out by this Court to this general rule. This position was
reiterated by this Court inits latest judgnment in Union of India & Os. v. S
Vi nod Kumar & Ors [(2007) 8 SCC 100] where one of us (Sinha, J.) was a
party. This was a case where different cut off marks were fixed for the
unreserved candi dates and the Schedul ed Caste and Schedul ed Tri bes

candi dates. This Court in para 10 of its judgnent endorsed the action and
recorded a finding that there was a power in the enployer to fix the cut off
mar ks whi ch power was neither denied nor disputed and further that the cut
of f marks were fixed on a rationale basis and, therefore, no exception could
be taken. The Court also referred to the judgnment in Om Prakash Shukl a

v. Akhilesh Kumar Shukla & Ors. [(1986) Supp. SCC 285] where it has

been hel d specifically that when a candi date appears in the exam nation

wi t hout protest and subsequently found to be not successful in the

exam nation, the question of entertaining the petition challenging such

exam nati on woul d not arise. The Court further made observations in para

34 of the judgnment to the effect:

"There'is thus no doubt that while question of any estoppel by

conduct woul'd not arise in the contextual facts but the | aw

seemto be well settled that in the event a candi date appears

at the interview and participates therein, only because the

result of the interviewis not 'palatable’ to him he cannot turn

round and subsequently contend that the process of interview

was unfair or there was some |lacuna in the process."

In para 20 this Court further observed that there are certain exceptions to
the aforementioned rule. However, the court did not go into those
exceptions since the sane were not material

46. In our opinion the first basic thing for such a selection process would
be the |l ack of bona fides or, as the case may be, nml afi de exerci se of
powers by those who were at the hel mof sel ection process. Both the

courts bel ow have not recorded any finding that they found any nal afi des

on the part of any of the State officials who headed the interviews. On the
ot her hand the tenor of the judgments show that the whole process did not
suffer from mal afi des, |ack of bonafides, bias or political interference. In
Union of India & O hers vs. Bi kash Kumar [(2006) 8 SCC 192] this

Court observed in para 14 thus:

"When a Sel ection Committee recomrends sel ection of a

person, the same cannot be presunmed to have been done in a

mechani cal manner in absence of any allegation of favouritism

or bias . A presunption arises in regard to the correctness of

the official act. The party who nakes any all egati on-of bias or
favouritismis required to prove the sane. |In the instant case,

no such allegation was nade. The sel ection process was not

found to be vitiated. No illegality was brought to our

not i ce\ 005\ 005"

47. The | earned Single Judge relying upon the decision in Raj Kumar &
QO hers v. Shakti Raj & Others [(1997) 9 SCC 527] seens /' to have found
an exception to this Rule and has nore particularly relied on the
observation made in para 16 to the follow ng effect:

"\ 005But in his case, the CGovernment have committed glaring
illegalities in the procedure to get the candi dates for

exam nati on under the 1955 Rules, so also in the method of

sel ection and exercise of the power in taking out fromthe
purvi ew of the Board and al so conduct of the selection in

accordance with the Rules. Therefore, the principle of

est oppel by conduct or acqui escence has no application to the

facts in this case. Thus, we consider that the procedure

of fered under the 1955 Rul es adopted by the Governnent or

the Conmittee as well as the action taken by the Governnent

are not correct in law"

We do not think that this case is apposite for the present controversy. In
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the reported decision the court found a clear cut breach of 1955 Rules. It
al so found that the nanes, though were required to be called fromthe

Enpl oynment Exchange, were not so called. The Court also found fault with
the procedure involved. W are afraid such is not the case in the present
situation. No deviation fromthe rules or no inherent defect in the selection
process which woul d render the whole selection illegal have either been

al | eged or proved. W have already shown in the earlier part of our

j udgrment that there were proper advertisenents issued and reasonabl e
procedure was chal ked out in the earlier neetings held by the authorities,
even the guidelines were defined and the interviews proceeded al ong

those guidelines. A nere expression of doubts only on the ground of |arge
nunber of candi dates appearing and their not being objectively and

properly tested w thout any further material, in our opinion, cannot by itself
render the whole selection process illegal
48. Simlarly we are not satisfied with the course taken in inviting the

obj ections of the selected candi dates who were never bothered to be made
parties to the wit petitions. ~This Court in All India SC & ST Enpl oyees
Associ ation and Another v. A Arthur Jeen and Others [(2001) 6 SCC

380] has stressed the necessity of joining the selected candi dates as a
party in ‘paras 13 and 14 of its judgnent, referring to the reported deci sions
in Prabodh Verma v. State of U P. [(1984) 4 SCC 251] and AMS

Sushanth v. M Sujatha [(2000) 10 SCC 197]. In these cases this Court

has stressed the necessity of the selected candidates being joined as a
party atleast in the representative capacity. The Single Judge, after
realizing the fact that the selected candi dates were not joined as a party,
though the selection lists were available to the petitioner, had nerely
advertised about the dates of hearing of the petitions and when few of the
sel ect ed candi dates approached the H gh Court, they were not even

supplied with the pleadings or the copies of the petitions in time. Al this, in
our opinion amunted to deni al of an appropriate opportunity to the

sel ected candidates. All this has been dealt with by both the courts bel ow
and particularly the Division Bench in a very casual manner holding that the
decisions relied on by the appellants were - individual cases. Even if they
were so, the principles stated in those cases regarding the natural justice
were nost apposite particularly in Canara Bank’s case (supra), a

ref erence of which has been made. I'n that case this Court held:

"Natural justice has been variously defined. It is another

nane for common-sense justice. Rules of natural justice are

not codi fied canons. But they are principles ingrained into the

consci ence of man. Natural justice is the administration of

justice in a commn-sense |iberal way.  Justice is based

substantially on natural ideals and human values. The

adm nistration of justice is to be freed fromthe narrow and

restricted considerations which are usually associated with a

forrmulated | aw i nvolving linguistic technicalities and

granmmatical niceties. It is the substance of justice which has

to determine its form Principles of natural justice are those

rul es which have been laid down by the courts as being the

m ni mum protection of the rights of the individual against the

arbitrary procedure that nay be adopted by a judicial, quasi-

judicial and adm nistrative authority while naking-an order

affecting those rights. These rules are intended to prevent

such authority from doing injustice."

The Court further went on to say:

"Concept of natural justice has undergone a great deal of
change in recent years. Rules of natural justice are not rules
enbodi ed al ways expressly in a statute or in rules franed
thereunder. They may be inplied fromthe nature of the duty

to be perfornmed under a statute. Wat particular rule of
natural justice should be inplied and what its context should
be in a given case nmust depend to a great extent on the facts
and circunstances of that case, the framework of the statute
under which the enquiry is held. The old distinction between
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a judicial act and an administrative act has w thered away.
The adherence to principles of natural justice as recognized
by all civilized States is of suprene inportance." (Enphasis
suppl i ed).

The Division Bench thus could not have condoned the non supply of copy

of the wit petitions prior to the hearing of the wit petitions before the
| earned Single Judge. Similarly, after having noticed that the notice issued
by the | earned Single Judge was vague and that the inpleaded sel ected

candi dates were constantly crying for the copies of the wit petitions, the
Di vi si on Bench coul d not have sinply brushed aside those weighty

objections. W also do not understand the alleged stand taken by the
counsel for the selected candi dates before Division Bench regarding their
readi ness to argue. It is for this reason that we have extensively quoted
the argunents by the counsel in paras 19 to 22 of this judgnent where the
non supply of copies of petitions was criticised.

49. W al so donot approve of the approach adopted by the |earned

Si ngl e Judge of the High Court as going all the way into the facts and the

m croscopi'c detail s not via the pleadings of the parties but on the basis of
an unnecessary investigation.. W also disapprove of the logic of relying on
the findings arrived at only on the basis of sanple survey. Such selection
of large nunber of candidates could not have been set aside on the basis

of sample survey. No-evidence was avail able before us as to the

proportion of this so-called "sanple survey".

50. For all the above reasons we hold in favour of the appellants and
al l ow the appeal s, setting aside the judgnents of the |earned Single Judge
as well as the Division Bench in so far as they pertain to the three District
of Dhubri, Barpeta and Sonit pur.




