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1. Thi s appeal by special leave is directed aga|nst t he j udgnent
and order' dated 25.8.2004 of the Kerala High Court in Crinina

Appeal No. 185 of 2004 whereby the conviction and sentence of the
accused- appel | ant under Section 21(c) of the Narcotic Drugs and
Psychot ropi ¢ Substances Act, 1985 (hereinafter referred to as \023the
NDPS Act\024) was confirmed.

2. The relevant facts of the case are that on 5.3.2001, the
Intelligence Oficer was informed by an- i nfornant that two persons
with certain drugs would be arriving by a Tam | Nadu Transport

Cor porati on Bus at Thiruvanant hapuram Bus Stand. The O ficer

along with other persons and the- i nfornmant went to the bus stand and
waited for the bus. At about 9.00 a.m, the two accused alighted from
the Tam | Nadu Transport Corporation bus. They were identified by

the informant. They were intercepted by the officials. The officials
di scl osed their identity and the accused were searched. Wen asked
about possession of narcotic drugs, it was admtted by the accused
that they were carrying 4 kgs. of heroin and they handed over the bag
to the Oficer. The bag contained two packets wapped in Tamil
newspapers secured with brown adhesive tape in which |ight grey
powder was found. Two sanples of 5 gns. each fromboth the drug
packets were packed, seal ed and sent for testing to the Laboratory.
The accused were arrested, but the second accused escaped whi'l e

on the way to produce them before the Mgistrate. ~ On 26. 3.2001,

the Customs House Laboratory, Cochin sent a report confirmngthe
sanpl es as answering to the test of crude heroin, a narcotic drug
covered under the NDPS Act. The report further said that the
Laboratory was not equi pped to conduct a quantitative test. Thus, the
sanmpl es were sent for quantitative test. On 22.2.2002, a quantitative
test was done in the Custons Laboratory, Chennai where the purity

was tested and the quantitative test report indicated as follows !
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S1
235
5. 69
5.0 g
1.4%
2.

S3
236
4.9 ¢
4. 69
1.6%

3. The accused- appel | ant. was charged with the offence

conmitted under Section 8(c) read with Sections 21 and 29 of the

NDPS Act by the Intelligence Oficer, Narcotic Control Bureau. The
Speci al - Judge for Trial of Cases under the NDPS Act found that the
subst ance found i n _possession of the accused was an opi um

derivative whi ch -has been defined under Section 2(xvi), and under
Section 2(xvi)(e) a preparation, containing nore than 0.2% of

nor phi ne or diacetyl norphine, is an opium derivative; and that since
this contraband article contained 1.4% and 1.6%heroin it is an opium
derivative, and puni'shable under Section 21 of the NDPS Act. Since
the manufactured drug being carried weighed 4.07 kg., it would cone
under Section 21(c) being a comercial quantity, but since the

accused is only a carrier and is not the beneficiary of the transaction
he woul d not be awarded the nmaxi num sentence and woul d be

awar ded the m ni mumsentence of 10 years\022 rigorous inprisonnent

and a fine of rupees one | akh, in default of paynent of fine rigorous
i mprisonnment for one nore year. On an appeal being preferred, the

H gh Court found the accused guilty. The Hi gh Court said that

Section 21 of the NDPS Act when read with Section 2(xi) which

defines ‘manufactured drug\ 022, makes it evident that the packet seized
fromthe appellant is a manufactured drug. The offence can be in
respect of the manufactured drug as well as preparation of

manuf actured drug. ‘Preparation\022 has been defined in Section 2(xx).
Again, any nmixture of narcotic drug with other substances will also
cone within Section 21 of the NDPS Act, so the rate of purity

becormes irrelevant. The purity test does not advance the case of the
accused. As per the High Court, it is the whole quantity of mxture
whi ch has to be taken into consideration for inposing the punishment
under Section 21 of the NDPS Act. The Hi gh Court maintained the

convi ction and sentence awarded by the Special Judge.

4. The only subnission made by Shri K.V. Viswanathan, |earned
counsel for the appellant is confined to the linmted issue relating to
sentence of the appellant under Section 21 of the NDPS Act. As per

the | earned counsel, the conviction and sentence of the appellant is
contrary to | aw because the total quantity of contraband seized from
himwas 4.07 kgs. Since the purity of heroinis 1.4% and 1.6%
respectively in two sanples, therefore the quantity of heroin in
possession is only 60 gns. [(1l.4+1.6)/2 = 1.5% of 4.07 kgs. = 60

gns.). Thus, the total quantity of heroin seized is below 250 gnms., i.e.
bel ow the comercial quantity. It is submtted that it is not the tota
wei ght of the substance allegedly recovered that is material, but the
percentage content of heroin translated into weight that is rel evant.

5. On the other hand, Shri Vikas Sharma, |earned counse

appearing for the respondent urged that it is only the weight of the
subst ance found in possession of the appellant and recovered from

hi m ought to be seen, and once the substance tested positive for

heroin, its percentage content in the substance was irrelevant, the
entire substance would be viewed as a narcotic drug and

consequently the total weight of the substance ought to be taken into
consi deration for determ ning whether it was a ‘small quantity\022 or a
‘commercial quantity\022.
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6. The provisions of the NDPS Act were anended by the

Narcoti ¢ Drugs and Psychotropi ¢ Substances (Anendnent) Act,

2001 (Act 9 of 2001) (w.e.f 2.10.2001), which rationalized the

puni shment structure under the NDPS Act by providing graded
sentences linked to the quantity of narcotic drugs or psychotropic
subst ances carri ed. Thus, by the Anending Act, the sentence
structure changed drastically. ‘Small quantity\022 and ‘conmmercia
quantity\ 022 were defined under Section 2(xxiiia) and Section 2(viia)
respectively. New Section 21 also provides for proportionate
sentence for possessing small, intermediate and comercia
guantities of offending material. As per Entry 56 of the Notification
dated 19.10. 2001 issued by the Central CGovernment which deals with
heroin, small quantity has been nentioned as 5 gns. and conmerci a
gquantity has been nentioned as 250 gns. So, the basic question for
decision is whether the contravention involved in this case is snall
i nternedi ate or conmmercial quantity under Section 21 of the NDPS
Act, and whether the total weight of the substance is relevant or
percentage of heroin content translated into weight is relevant for
ascertaining the quantity recovered fromthe accused.

7. To appreciate the argunents of the parties, the rel evant
Sections of the NDPS Act have to be l'ooked into, which are as under
Section 2 (viia) (inserted by Arending Act 9 of 2001 w.e.f

2.10. 2001)

\ 023 Commercial quantity\022, in relation to narcotic drugs and
psychotropi c substances, nmeans any quantity greater than the
gquantity specified by the Central Government by notification in
the Oficial Gazette;\024

Section 2(xxiiia) (inserted by Amending Act 9 of 2001 w.e.f
2.10.2001)

\023’ Smal | quantity’, in relation to narcotic drugs and psychotropic
subst ances, neans any quantity lesser than the quantity

specified by the Central Government by notification in the

Oficial Gazette;\024

Section 2(xvi)

\ 023' Opi um derivative\ 022 neans-

(a) Medicinal opium that is, opiumwhich has undergone the
processes necessary to adapt it for nedicinal use-in
accordance with the requirements of the Indian Pharnacopoei a
or any other Pharnmacopoeia notified in this behalf by the
Central Covernnent, whether in powder formor granul ated or
otherwi se or nmixed with neutral materials;

(b) Prepared opium that is, any product of opiumby any series
of operations designed to transform opiuminto an extract

sui table for snoking and the dross or other residue renmining
after opiumis snoked;

(c) Phenant hrene al kal oi ds, nanely, norphine, codeine,
t hebaine and their salts;

(d) Diacetylnorphine, that is, the al kaloid al so known as
di anor phi ne or heroin and its salts; and

(e) Al preparations containing nore than 0.2 percent of
nmor phi ne or containing any di acetyl nor phi ne;\ 024
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Section 2 (xi)

\ 023* Manuf actured drug\ 022 neans -

(a) Al coca derivatives, nedicinal connabis, opiumderivatives
and poppy straw concentrate;

(b) Any other narcotic substance or preparation which the

Central Governnent may, having regard to the avail able
information as to its nature or to a decision, if any, under any

I nternational Convention, by notification in the Oficial Gazette,
declare to be a manufactured drug;

but does not include any narcotic substance or preparation
which the Central Governnent nmay, having regard to the
avai l able infornmation as to its nature or to a decision, if any,
under any | nternational Convention, by notification in the
Oficial Gazette, declare not to be a manufactured drug.\024

Section 21. Punishnent for contravention in relation to
manuf act ured drugs and preparations [substituted by the
Amendi ng ‘Act 9 of 2001, w. e.f. 2.10.2001]

\ 023Whoever, in contravention-of any provision of this Act or any
rul e or order made or condition of |icence granted thereunder
manuf act ures, possesses, sells, purchases, transports, inmports
inter-State, exports inter-State or uses any manufactured drug

or any preparation containing any manufactured drug shall be

puni shabl e, -

(a) where the contravention involves small quantity, with

ri gorous inprisonment for a termwhich my extend to six
nonths, or with fine which nmay extend to ten thousand rupees,
or with both;

(b) where the contravention involves quantity, |esser than
commercial quantity but greater than small quantity, with
rigorous inprisonment for a termwhich nay extend to ten
years, and with fine which may extend to one | akh rupees;

(c) where the contravention involves comrercial quantity, with
rigorous inprisonment for a termwhich shall not be I ess than
ten years but which may extend to twenty years and shall also
be liable to fine which shall not be | ess than one lakh rupees
but which may extend to two | akh rupees:

Provided that the court may, for reasons to be recorded in the
judgrment, inmpose a fine exceeding two | akh rupees.\ 024

8. The Statenent of Objects and Reasons concerning the
Anmending Act of 2001 is as follows:

\ 023Nar cotic Drugs and Psychotropi c Substances Act, 1985
provi des deterrent punishment for various offences relating to
illicit trafficking in narcotic drugs and psychotropi c substances.
Most of the offences invite uniform punishnment of mnimumten
years’ rigorous inprisonnent which may extend up to twenty
years. Wiile the Act envisages severe puni shnents for drug
traffickers, it envisages reformative approach towards addicts.

In view of the general delay in trial it has been found that the
addicts prefer not to invoke the provisions of the Act. The strict
bai | provisions under the Act add to their msery.

Therefore, it is proposed to rationalise the sentence
structure so as to ensure that while drug traffickers who traffic
in significant quantities of drugs are punished with deterrent
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sentences, the addicts and those who commit | ess serious

of fences are sentenced to | ess severe punishnment. This

requires rationalisation of the sentence structure provided

under the Act. It is also proposed to restrict the application of
strict bail provisions to those offenders who indulge in serious
of fences.\ 024

9. The entry of the Notification under which the substance found in
possession of the appellant falls is Entry 56 or Entry 239. The
rel evant portion of the Notification dated 19.10.2001 issued by the
Central Covernment reads as under

\023S. O 1055(E), dated 19-10-2001. \026 In exercise of the powers
conferred by clauses (viia) and (xxiiia) of section 2 of the Narcotic
Drugs and Psychotropi c Substances Act, 1985 (61 of 1985) and in
supersession of Mnistry of Finance, Departnent of Revenue
Notification S. O 527(E) dated 16th July, 1996, except as respects
things done or omtted to be done before such supersession, the
Central Governnent hereby specifies the quantity mentioned in
colums 5 and 6 of the Table below, in relation to the narcotic drug
and psychotropi c substance nentioned in the corresponding entry in
colums 2 to 4 of the said Table, as the small quantity and
conmercial quantity respectively for the purposes of the said clauses
of that section.

Sl.
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Nane of

Nar coti c
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5
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* Lesser of the small quantity between the quantities given against the respective narcotic
drugs or psychotropic substances nentioned above form ng part of the m xture.
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** |Lesser of the comrercial quantity between the quantities given against the respective
narcotic drugs or psychotropi c substances nenti oned above fornming part of the m xture.\024

10. The possession of offending substance woul d be consi dered an

of fence puni shabl e under the NDPS Act, as heroin is an opium
derivative as per Section 2(xvi)(e) which says that \023all preparations
contai ning nore than 0.2 percent of norphine or containing any

di acetyl nor phi ne\ 024 is an opiumderivative. Further, according to
Section 2(xi), all opiumderivatives fall under the category of
manuf act ured drug. Thus, we concl ude that the offending

substance is an opium derivative and hence a nmanufactured drug,

the possession of which is in contravention of the provisions of
Section 8 of the NDPS Act. . which prohibits certain operations to the

ef fect that no person shall produce, manufacture, possess, sell
purchase, transport, warehouse, use, consune, inport inter-State,

export inter-State, inmport -into India, export fromlIndia or tranship any
narcoti c drug or psychotropic substance.

11. In the present case, the opiumderivative which has been found
i n possession of the accused-appellant is prohibited under Section 8

of the NDPS Act and thus punishabl e under Section 21 thereof. The
qguestion is only with regard to the quantum of puni shrent.

12. As a consequence of the Anending Act, the sentence structure
underwent a drastic change. The Amending Act for the first time

i ntroduced the concept of \02lcommercial quantity\022 in relation to narcotic
drugs or psychotropic substances by adding clause (viia) in

Section 2, which defines this termas any quantity greater than a
gquantity specified by the Central CGovernnent by notification in the
Oficial GCazette. Further, the term’snmall quantity’ is defined in
Section 2, clause (xxiiia), as any quantity |esser than the quantity
specified by the Central Governnent by notification in the Oficial
Gazette. Under the rationalised sentence structure, the puni shnment
woul d vary dependi ng upon whet her the quantity of offending nateria

is 'small quantity’', ‘commrercial quantity\022 or sonething in-between.
13. It appears fromthe Statenent of Objects and Reasons of the
Amendi ng Act of 2001 that theintention of the |egislature was to
rationalize the sentence structure so as to ensure that while drug
traffickers who traffic in significant quantities of drugs are puni shed
with deterrent sentence, the addicts and those who conmit |ess

serious offences are sentenced to less severe puni shnment. Under the
rati onali sed sentence structure, the punishment would vary

dependi ng upon the quantity of offending material. Thus, we find it
difficult to accept the argument advanced on behal f of the respondent
that the rate of purity is irrelevant since any preparati on which is nore
than the conmmercial quantity of 250 gns. and contains 0.2% of

heroin or nore woul d be puni shabl e under Section21(c) of the NDPS

Act, because the intention of the |legislature as it appears to /us is to
| evy puni shment based on the content of the offending drug in the

m xture and not on the weight of the m xture as such. This may be
tested on the following rationale. Supposing 4 gns. of heroin is

recovered froman accused, it would amount to a small quantity, but
when the sane 4 gns. is mxed with 50 kgs. of the powered sugar, it
woul d be quantified as a conmmercial quantity. In the mxture of a

narcotic drug or a psychotropi c substance with one or nore neutra
substance/s, the quantity of the neutral substance/s is not to be taken
into consideration while determning the snall quantity or commercia
gquantity of a narcotic drug or psychotropic substance. It is only the
actual content by weight of the narcotic drug which is relevant for the
pur poses of determ ning whether it would constitute small quantity or
conmercial quantity. The intention of the |legislature for introduction
of the amendnent as it appear to us is to punish the people who

conmit | ess serious offences with | ess severe punishnent and those

who conmmit grave crinmes, such as trafficking in significant quantities,
with nore severe puni shrent.

14. In the case of Quseph alias Thankachan v. State of Keral a,
(2004) 4 SCC 446, this Court in para 8 has held as under
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\ 023The question to be considered by us is whether the
psychotropi c substance was in a small quantity and if so,
whet her it was intended for personal consunption. The words
\023smal | quantity\ 024 have been specified by the Central Governnent
by the notification dated 23-7-1996. Learned counsel for the
State has brought to our notice that as per the said notification
smal |l quantity has been specified as 1 gram If so, the quantity
recovered fromthe appellant is far belowthe linmt of smal
quantity specified in the notification issued by the Centra
CGovernment. It is adnmitted that each anpoul e contained only 2
m and each m contains only .3 ng. This means the tota
gquantity found in the possession of the appellant was only 66
ng. This is less than 1/10th of the limt of small quantity
speci fied under the notification.\024

Fromt he af oresai d decision, we find that the Court has taken the
qgquantity of the narcotic drug or psychotropic substance found in the
m xture, relevant for the purpose of inposition of punishnent.

15. The | ear ned counsel for the respondent placed reliance on the
decision of this Court in Amarsingh Ranjibhai Barot v. State of
Gujarat, (2005) 7 SCC 550, in-support of his contention that the
entire material foundin possession irrespective of the content of the
of fending material has to be taken into consideration while inposing
the punishnment. | n Amarsingh case (supra), two persons, nanely,
Amar si ngh and Danabhai were apprehended.” Amarsi ngh was found

carrying a plastic bag which contai ned a bl ack-coloured |iquid

subst ance wei ghi ng 920 gns. Sinmilarly, 4.250 kg. of grey-col oured
subst ance was recovered from Danabhai. Sanples were sent to the
Forensic Science Laboratory (FSL). The FSL- report indicated that

the sanpl e from Amarsi ngh was opi um as descri bed in the NDPS Act
cont ai ni ng 2.8% anhydri de norphi ne apart from pi eces of poppy

flowers and the sanple relating to Danabhai- was reported to be
opi um as described in the NDPS Act having 1.2% anhydride

nor phi ne and al so cont ai ni ng pieces of poppy flowers. 'Both the
accused were charged and tried under Sections 15, 17 and 18 read

with Section 29 of the NDPS Act. (The Hi gh Court found that the

convi ction under Sections 17 and 18 read with Section 29 of the

NDPS Act was not correct, but convicted Amarsingh under Section

21(c) and al so under Section 21(c) read with Section 29 of the NDPS
Act, for individually being in possession of opiumand for being jointly,
in conspiracy with the other accused. The Hgh Court found the
accused possessed of commercial quantity and convicted and

sentenced himfor 10 years\ 022 rigorous inprisonnent plus fine of Rs. 1
| akh. Being aggrieved, Amarsingh approached this Court. This Court
has held in para 14 of the judgnent as under :

\ 023There does not appear to be any acceptabl e evi dence that the
bl ack substance found with the appellant was \023coagul ated j uice
of the opi um poppy\ 024 and \023any m xture, with or w thout any
neutral material, of the coagulated juice of the opium poppy\024.
FSL has given its opinion that it is \023opi um as described in the
NDPS Act\024. That is not binding on the court.\024

The Court further held that the evidence al so does not indicate that

the substance recovered fromthe appellant would fall within the

nmeani ng of sub-clauses (a), (b), (c) or (d) of Section 2(xvi), but
residuary clause (e) would apply and consequently it would anount to

opi um derivative as all opiumderivatives fall within the expression
‘manuf act ured drugs\ 022. Thus, the Court arrived at the concl usion that
what was recovered fromthe appellant was nanufactured drug and

the of fence proved agai nst the appellant fell clearly within Section 21
of the NDPS Act for illicit possession of manufactured drug. The

Court concluded and held in para 17 as under
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\ 0231 n respect of opiumderivatives (at SI.No.93) in the said
notification, 5 grans is specified as \023small quantity\024 and 250
grans as \023conmercial quantity\024. The Hi gh Court was,

therefore, right in finding that the appellant was guilty of

unl awf ul possessi on of \023commercial quantity\024 of a manufactured
drug. Consequently, his case would be covered by cl ause (c)

and not clause (a) or (b) of Section 21 of the NDPS Act.\024

This Court has, therefore, upheld the inposition of mininmm
puni shment under Section 21(c) of 10 years\022 rigorous inprisonment
with fine of Rs. 1 |akh

16. On goi ng through Amarsingh case (supra), we do not find that
the Court was considering the question of m xture of a narcotic drug
or psychotropi c substance with one or nore neutral substance/s. In

fact that was not the issue before the Court. The bl ack-col oured
liquid substance was taken-as an opium derivative and the FSL report
to the effect that it contained 2.8% anhydride norphi ne was

consi dered only for the purposes of bringing the substance within the
sweep of Section 2(xvi)(e) as ‘opiumderivative\022 which requires a
m ni mum 0. 2% nor phi ne. The content found of 2.8% anhydride

nor phi ne was not at all considered for the purposes of deciding

whet her the substance recovered was a small or commercial quantity
and the Court took into consideration the entire substance as an

opi um derivative which was not m xed with one or nore neutra

subst ance/ s. Thus, Amarsingh case (supra) cannot be taken to be

an authority for advancing the proposition nade by the | earned
counsel for the respondent that the entire substance recovered and
seized irrespective of the content of the narcotic drug or psychotropic
substance in it would be considered for application of Section 21 of
the NDPS Act for the purpose of inposition of punishment. W are of
the view that when any narcotic drug or psychotropic substance is
found m xed with one or nore neutral substance/s, for the purpose of

i mposition of punishnent it is the content of the narcotic drug or
psychotropi ¢ substance which shall be taken into consideration

17. In the present case, the narcotic drug which was found in
possessi on of the appellant as per the Anal yst\022s report is 60 gns.
which is nore than 5 gns., i.e. small quantity, but |ess than 250 gms.,

i.e. commercial quantity. The quantity of 60 gns. is |esser-than the
conmercial quantity, but greater than the small quantity and, thus,
the appell ant woul d be puni shabl e under Section 21(b) of the NDPS

Act . Further, it is evident that the appellant is nmerelya carrier and is
not a ki ngpi n.
18. In these circunstances, the ends of justice would be subserved

if we reduce the sentence of the accused-appellant to 6 years\022
rigorous inprisonment with fine of Rs.20,000/- and in default of
paynment of fine rigorous inprisonment for six nmonths. W order
accordi ngly.

19. The accused-appellant is stated to be injail since 6.3.2001. He
has, therefore, undergone the sentence inposed on him He shall be

set at liberty forthwith if not required in any other case.

20. The appeal stands di sposed of in the above terns.




