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                           RECORD OF PROCEEDINGS

                      

Petition(s) for Special Leave to Appeal (Civil) No(s).5029 OF 2004

(From the judgement and order dated 22/01/2004 in  CRP No. 153/2004  of 

 NATIONAL CONSUMERS DISPUTES REDRESSAL COMMISSION, NEW DELHI)

MD. SULEMAN ANSARI (D.M.S.)                                 Petitioner(s)

                        VERSUS

SHANKAR BHANDARI                                            Respondent(s)

With appln(s) for exemption from filing O.T. and  prayer for interim relief )

(For Final Disposal)

Date: 14/02/2005  This Petition was called on for hearing today.

CORAM :

        HON’BLE  MRS. JUSTICE RUMA PAL

        HON’BLE  MR. JUSTICE C.K. THAKKER

For Petitioner(s)    Mr.M.P.Jha,Adv.

                                        Mr.Ram Ekbal Roy,Adv.

                                        Mr.Harshvardhan Jha,Adv.

                     Mr. Anil K. Chopra,Adv.

For Respondent(s)    Mr.Vishal Gupta,Adv.

                                        Mr.Narinder Verma,Adv.

                                        Mr.Rohit Kumar Singh,Adv.



                     Mr. Prashant Bhushan,Adv.

           UPON hearing counsel the Court made the following

                               O R D E R 

                                    Leave granted.

                                    The appeal is disposed of.

                             (Usha Bhardwaj)                      (Madhu Saxena)

                      P.S. To Registrar                            COURT MASTER

                                 Signed order is placed on the file.

                                 IN THE SUPREME COURT OF INDIA

                                 CIVIL APPELLATE JURISDICTION

                    

                                 CIVIL APPEAL NOS..........OF 2005

                                    (Arising out of S.L.P.(C) No. 5029 of 2004) 

        

      MD. Suleman Ansari (D.M.S.)                                 ...Appellant(s)

                                                      vs.

   

      Shankar Bhandari                     ...Respondent(s)

                                                   O R D E R

                      Leave granted.



                        On  12th  October, 1994 the respondent who was a minor at that time su
ffered a fracture of his

hand.    The respondent  was taken  to the appellant  by  his  father since  the appellant  he
ld  himself out to be a

qualified   medical   practitioner.     The   appellant   bandaged   the   respondent’s   hand
   and   prescribed   some

medicines.  The respondent was in the acute discomfort.  He was taken back to the appellant wh
o rebandaged

his   hand.     Ultimately,   the  respondent   was  taken   to   other  doctors.     However,
  by   this   time  it   was  stated   that

damage to the respondent’s hand  was permanent.    On the basis of this allegation a complaint
 was lodged by

the respondent before the District Forum under the Consumer Protection Act.  The District Foru
m was of the

view  that   the   issue   ought   to   be   decided   by   the   Civil   Court   and   accord
ingly   rejected   the   complaint.     Being

aggrieved,   the respondent  filed  an   appeal   before the   State Commission.     The State
  Commission   allowed  the

appeal   and   directed   the   appellant   to   pay   a   sum   of   Rs.1,50,000/-   by   way
   of   compensation,   Rs.20,000/-   on

account   of   treatment   and   Rs.5,000/-   as   costs   of   litigation.     The   National
   Commission   rejected   the   revision

petition filed by the appellant by holding that there was  sufficient 
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evidence   to show  that   the  fracture     had   been  plastered   by  an   unskilled  perso
n   and   that   it  was sufficient   to

establish that the appellant was  not authorised to give treatment and that too without X-ray.

                Before us  the appellant  has submitted that the State Commission  erred in pa
ssing  the order on

the   complaint.     According   to   the   appellant,   both   the   State   Commission   and



   the   National   Commission

erroneously  proceeded  on  the basis  that the  application  of  the  respondent  was not  ba
rred   by   limitation.    It

was said  that   the cause of action  of the respondent  had  arisen  on  12th  October, 1994 
whereas the complaint

was filed in 1998.  The period of limitation provided under Section 24A of the Consumer Protec
tion Act, 1986

was two years for approaching  the Commission.    Although  there was a power granted  to the 
 fora under  the

Act   to   condone   the   delay   there   was   no   application   for   such   condonation  
 filed   before   them.     It   is   further

submitted that the State Commission  had  proceeded on the erroneous assumption  that the issu
e of limitation

had not been raised by the appellant.  In fact the issue had been squarely raised in response 
to the complaint

by   the  appellant.    Finally   it  is   submitted  that  was the  obligation  of  the   for
a  to     reject  an   application  filed

beyond the period of limitation.

                The  learned  counsel   appearing   on  behalf   of  the   respondent   has  s
ubmitted  that  although   there

was no  application  filed  for condonation  of delay    nevertheless,    this  Court should  
under  Article 142  of the

Constitution  overlook the lacuna.    It is further stated that in  any  event the period  of 
limitation  could  not be

said to have run in view of the fact that it was a continuing   cause of action.  In addition,
 it is submitted that

the evidence on record clearly established that the appellant was wholly unqualified to be pra
cticing medicine

at all.  
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                Even if it were assumed that the cause of action was a continuing  one neverth
eless, in our view,

the   evidence   linking   the   permanent   damage   to   the   respondent’s   hand   with   
the   appellant   appears   to   be

somewhat tenuous  particularly  in  view of the fact that the respondent  had  been  taken to 
other doctors and

had not complained for a period of four years since last seen by the appellant.  There, howeve
r, appears to be

some justification in the respondent’s submission  that the appellant was not in fact entitled
 to practise at all.

Without   finally   deciding   this   issue   having   regard   to   the   facts   of   this  
 Court   we   dispose   of   the   matter   by

directing   the   appellant   to   pay   a   sum   of   Rs.80,000/-   to   the   respondent   
in   full   and   final   settlement   of   the

respondent’s claim against the appellant.  Such payment shall be made within a period of six w
eeks from date.

In   default   of   making   such   payment   to   the   respondent   within   the   time   af
oresaid,   the   appeal   will   stand

dismissed with costs.

                          The appeal is, accordingly, disposed of.

                                                                        ....................J.
                 

                                       (RUMA PAL)

                                                                        ....................J.

                                                                        (C.K. THAKKER)

       New Delhi,

       February14, 2005.


