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1. Thi s appeal is directed against a judgnent and order dated 14.10.2004
passed by a Division Bench of the Madras Hi gh Court, Madurai Bench in
Crimnal Appeal No.115 of 1997 whereby and whereunder the appea

preferred by the appellants herei n agai nst a judgnent of conviction and
sentence dated 10.2.1997 passed by the Additional District & Sessions
Judge- cum Chi ef Judi cial Magi strate, Ramanathpuram convicting the

accused No. 7 under Section 302 of the Indian Penal Code and sentencing
himto undergo life inprisonnment and accused Nos.8, 9 and 10 under

Section 324 of the Indian Penal Code and sentencing themto undergo one
year’'s rigorous inprisonnent was dism ssed

2. A quarrel ensued betweenthe prosecution party and the accused on
10.7.1973 in regard to drawi ng of water froma well. Accused were said to
have been bearing grudge towards the deceased as a crimnal case was
instituted agai nst themat Kumuthi Police Station.  On 4.8.1993, at about
6.15 pm a procession of villagers was taken out for celebrating a festiva
known as "Mulaipari” festival. 1t started at village Keel amat hupatti. Wen
the procession reached near the village known as Gandaru, with a viewto
conmmt nurder of PWJ5, Nagarajan and ot her persons, the accused persons

who were 11 in nunber allegedly formed an unlawful assenbly with

weapons |i ke knife, cycle chains and sticks in their hands. Accused No. 1,
Subramani an, and accused No.3, Selvaraj, are said to have instigated others
to commit rmurder of PW5 Nagaraj an consequent wher eupon accused No.4,

Ranmu, attacked him with a stick causing a fracture on his right hand. Wen
deceased Kannan tried to obstruct himfrom doing so, accused No.4, Ramu,

i nstructed accused No. 2, Selvaraj, to kill himalso. -Consequently, accused
No. 2, Selvaraj, caught hold of the hands of Kannan, whereas accused No. 6
caught hold of his shoulders. Taking advantage of “the said situation, ‘the
appel l ant No.1 herein (accused No.7 - Mirugan) is said to have stabbed him
with a knife on his chest. Appellant No.1 is said to have caused an injury on
PW1, Chithiraichany, also with his knife, whereas accused No.8 attacked
PW1 with cycle chain and caused an injury on his head thereby.  Appell ant
No. 3- Selvaraj, (accused No.9) is said to have attacked PW3, Kathirvel,
with a knife on his nose and head whereas accused No. 10, Boomi, attacked
PW3 with a cycle chain and caused injuries to him PW2, Mrugesan was

al so attacked with a stick

3. A First Information Report was | odged i medi ately after the said
occurrence. Qut of 11 accused, however, only accused No.7 and 8 to 10,

were convicted and sentenced in the manner, as noticed hereinbefore,

whereas others were acquitted. An appeal preferred thereagainst by the
appel l ants herein has been di smissed by reason of the inpugned judgnent.

4. M. Naphade, |earned senior counsel, in support of the appeal, would,
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inter alia, submt

(1) Appel lant No.1 having inflicted only one blowwith a knife on
the deceased, the offence, if any, conmitted by himfalls under
Section 304 Part Il of the Indian Penal Code and not under

Section 302 thereof.

(2) Appel | ant No. 2 (accused No.8), having exam ned defence

wi tnesses to prove his plea of alibi, the | earned Sessions Judge,
as also the H gh Court, conmitted a serious error in recording a
j udgrment of conviction against him

In this connection our attention has been drawn to the foll ow ng
purported findings of the | earned Sessions Judge

"The 8th accused has not commtted the offence

puni shabl e under Section 324 |PC'

(3) Al the other accused having caused only sinple injuries,

sentence of one year’s rigorous inprisonnent is on the higher

si de.

5. M. V. Kanakaraj, |earned senior counsel appearing on behalf of the
State, 'on 'the other hand, supported the inpugned judgment.

6. The prosecution, in support of its case, exam ned twenty one

Wi t nesses.

The nature of evidence of the eye-wi tnesses to the occurrence
wher eupon strong reliance has been placed by both the | earned Sessions
Judge as also the H'gh Court being identical in nature, we would notice the
deposition of PW1, Chithiraichamy, only. He spoke about the incident
whi ch took place on 4th August, 1993. A conplaint was nade to himby a
worman naned Mal athi. | She was reprimanded by himstating that there
shoul d not quarrel ‘over drawi ng of water. She was sent back to her hone.
Mal at hi was the daughter of the accused No.2.  Wile the deceased and the
i njured persons including the said PW1 had been participating in the said
processi on, accused No.1 to 3 canme and gave an exhortation to cut and kil
Nagraj an. Accused No.4, Ranu, is said to have assaulted in his right
forearm The deceased Kannan intervened. He asked themnot to do so,
wher eupon accused No. 2 gave an exhortation to kill him pursuant whereto
accused No. 6, Chall aiah caught hold of both his shoulders as a result
wher eof, he could not make a nove. ~Appellant No.1, Mirugan, stabbed him
on the left side of his chest. Wile PW1 asked the assailants not to do so,
Appel lant No.1 attenpted to stab himalso on his neck with a knife but as he
turned his neck on the right side, a laceration was caused on the right side of
his neck. Accused No.8 also attacked himw th a cycle chain‘on his head.
7. He wanted to cause an injury to appellant No.2 (accused No.8) with a
smal | knife but he was prevented from doing so by one Pal ani ammal as a
result whereof Pal aniammal suffered a laceration in hi's right hand.
Appel l ant No. 3, Sathiah (accused No.9) stabbed Kathirvelu in his hand with
a knife as a result whereof he received an injury. Accused No.10, Booni,
assaulted Kathirvelu with a cycle chain on his head resulting i'n causing
bl eeding injury on his head and the right side nose. Accused No.11
Ramanoort hi (accused No.4) assaulted w tness Miurugasan with a stick on
his right upper arm whereupon all persons shouted whereafter the accused
ran away.
8. He, not only, thus, described the incident in great details but also
identified the material objects which were seized at the instance of the
accused persons being the weapons of offence. Evidence of PW2 and ot her
Wi t nesses are al so on the sanme vein.
9. Appel l ants had a notive. They canme in a group. Al of them were
arned. Both parties are related to each other. An occurrence had taken
pl ace which took place on 10th July, 1993 giving rise to initiation of a
crimnal case. They, with a viewto take revenge, caused murder of
Nagaraj an and injuries on sone of the prosecution w tnesses. The
prosecuti on witnesses were injured wtnesses.
10. No cogent argunent has been advanced by M. Naphade so as to
enable himto hold that of the said witnesses are not trustworthy. They have
been believed by the courts below. Nothing has been pointed out to us as to
why we should differ with the said findings.
11. Intention on the part of a person to comrt murder must be gat hered
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fromthe backdrop of events and the circunstances attendi ng thereto.

A simlar question cane up for consideration before this Court in
Virsa Singh v. State of Punjab [1958 AIR SC 465], wherein this Court, upon
a detail ed anal yses of the provisions of Sections 299 and 300 of the Indian
Penal Code opined that in order to attract "thirdly" contai ned Section 300 of
the I ndian Penal Code, it nust be established
"To put it shortly, the prosecution nust prove the
following facts before it can bring a case under
Section 300 "thirdly";

First, it nust establish, quite objectively,
that a bodily injury is present;

Secondly, the nature of the injury nust be
proved; These are purely objective investigations.

Thirdly, it must be proved that there was an
intentionto inflict that particular bodily injury, that
is to say, that it was not accidental or
uni ntenti'onal, or that some other kind of injury
was i ntended.

Once these three elenents are proved to be
present, the enquiry proceeds further and,

Fourthly, it nust be proved that the injury of
the type just described nade up of the three
el enents set out above is sufficient to cause death
in the ordinary course of nature. This part of the
enquiry is purely objective and inferential and has
nothing to do with the intention of the offender."

Once the aforenentioned factors are established, absence of any
know edge that an act of that kind wouldlikely to cause death becone
immaterial. The intention to cause the bodily injury, if proved, the rest of
the enquiry would be purely objective and the only question is whether as a
matter of purely objective inference, the injury is /sufficient in the ordinary
course of nature to cause death.

12 The nedi cal evidence, emanating fromthe deposition of PW12, Dr.,
Meenakshi sundaram reveal s

"I found the follow ng external injuries on the
body. (1) A cut injury measuring 1 x > x 3" on

the left side chest. It was in the outer aspect of the
6th left side rib bone between the niddle of the
collar bone. On opening the wound, the wound

has injured the intercostals muscles and bl ood
vessels in the mddle rib bones. It has punctured
the left ventricle. The injury was slanting and
upwards and forwards. It has pierced the left
ventricle. There was 1= litres of col our changed
blood in the thorasic cavity. The internal injuries
were as follows :

There was no fracture of the head and rib bones.
Heart was enpty and pal e and was wei ghi ng 250

grans. The left ventricle was punctured. The

l ungs was pal e and was wei ghi ng 500 grans, and

was wet when pressed. Abdonmen was norma

stomach was contai ning digested food. Liver

wei ghed 1450 grans and was pal e and was wet

when pressed. Spleen was al so wet when pressed

and wei ghed 165 granms, and was pale. Kidneys

were pal e and noist on pressure. Intestines enpty.
Bl adder empty. There was no fracture on the

pelvis. Hyoid bone was intact and the skull was

al so intact. Skull nenbranes were intact. Brain
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was pal e and wei ghed 1450 grans. There was no
i ntra-cranial haenorrhage in the brain and was
wei ghi ng 1250 granms. There was no fracture in
the spinal chord."

13. Infliction of a single injury by itself is not a relevant factor to hold that
the assailant had no intention to cause nurder of the deceased. Wat is
inmportant in a case of this nature is to consider the entire circunstances to
arrive at one conclusion or the other. Wen a group of people come with an
intention to assault particular person(s), wth dangerous weapon, the sane
woul d attract to principles laid down in Virsa Singh (supra). Prosecution
wi tnesses testified in regard to their intention.

Virsa Singh's case has been followed by this Court in Anil v. State of
Haryana [ 2007 (7) SCALE 56].
14. We, therefore, are unable to accede to the subm ssions of M.
Naphade t hat appellant No.1 had no intention to cause death of Nagarajan

Al t hough, i'n this case, there was enough material to convict other
appel l ants for conm ssion of an of fence under Section 302/34 of the Indian
Penal Code, unfortunately, the appellants, other than the first appellant, have
been only convicted under Section 324 of the Indian Penal Code. As the
State did not prefer any appeal thereagainst, this Court is unable to alter the
j udgrment of conviction and sentence.
15. The | earned Trial Judge appears to have conmitted nore than one
m stake in his judgment. ~He, while analysing the evidence of D1, who
was exam ned on behal f “of appellant No.2 (accused No.8) to prove alibi on
his part, although canme to the conclusion that the said evidence was not
acceptabl e, as indicated hereinbefore, arrived at the finding that the 8th
accused has not conmitted the offence under Section 324 of the Indian
Penal Code. Evidently, a typographical error has crept in as otherw se he
coul d not have convicted himalong with appellants No.3 and 4 for
comm ssion of an of fence under Section 324 of the Indian Penal Code. W
may al so notice that whereas in the beginning of the judgnent, he recorded
the sentence i nposed upon appellants No.2 to 4 to undergo ri gorous
i mprisonnent for three years, in the operative part of the judgnent, he
directed that they were sentenced to undergo rigorous inprisonment for one
year only. W have, however, no option but to hold that the later part of the
j udgrment shoul d be taken to be correct.
16. So far as the purported plea of alibi of appellant No.2 is concerned, a
clear finding has been arrived at that DW1 has mani pul ated Exhibit D 3 just
to help the said accused. The Hi gh Court also agreed with the said view

We do not see any reason to differ with the views of the |earned
Sessi ons Judge as al so the High Court.
17. For the aforenentioned reasons, we do not find any merit in this
appeal. It is dismssed accordingly.




