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Sukl i ya ... Appellant(s)
VERSUS

State of MP. ... Respondent (s)
(Wth office report )

Date : 21/03/2002 This matter was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE R P. SETH
HON BLE MR JUSTI CE K. G BALAKRI SHNAN

For Appellant (s) Sashi Kiran, Adv. (A C)
Ki ran Kapoor, Adv.
Bharti Verma, Adv.

For Respondent (s) Vi bha Dutta Makhija, Adv.
Bharti Tyagi, Adv.

Satish K Agni hotri, Adv.
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UPON hearing counsel the Court nade the foll ow ng

ORDER
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Mb. Vi bha Dutta Makhija, |earned counsel started her
argunents at 12.30 p.m and concluded at 12.45 p. m
Thereafter, M. Sashi Kiran, |earned counsel started her
argunents and concluded at 1.00 p.m After that Ms. Vi bha
Dutta Makhija, |earned counsel again argued till 2.40 p.m
The appeal is allowed and the judgnment inpugned is set
asi de. The appellant shall be set at liberty forthwith if not
required in some other case.
. SP1
Anita (V. P.Tyagi)
Court Master
(Signed order is placed on the file.)
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The appellant and his son, Kadu were charged for
the offence punishable under Section 302/34 |.P.C for
all egedly committing the nurder of Jadu. The trial court
acquitted the appellant but convicted the co-accused, son
of the appellant. |In the acquittal appeal filed by the
State, the judgnent of acquittal passed in favour of the
appel l ant was set aside vide the judgnment inpugned in this
appeal

According to the prosecution, on 29th My, 1992
Vestia, PW6 and his son Jadu (deceased) had gone to attend
the marriage of Nanli, the daughter of Kekadiya at Vill age
Mordhi where the appellant and his son had also cone.
When, after attending the marriage, PW6 and his son were
returning home, they were intercepted by the appellant and
his son. The appellant is alleged to have fired gun shot
at t he deceased and his son Kadu shot arrows.
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Consequently, Jadu, after receiving the injury, died on the
spot . The gun allegedly used by the appellant was
recovered but not sent for ballistic expert opinion as to
whether it had been fired or not.

At the trial, Kekadiya-PW1, Mngliya-PW2, Mnu-PW
3, and Harsingh-PW4 who were exam ned as eye W tnesses,
turned hostile. Rel yi ng upon the testinony of PW6, the
trial court found that no case was nmde against the
appellant and acquitted him The trial court did not
accept the testimony of PW 6 and 7 insofar as the
i nvol venent of the appellant in the comni ssion of the crine
was concer ned. It was found that the injuries caused to
the deceased all egedly by gun shot were not attributable to
the appell ant, which probablised that he was not present on
spot when the occurrence took place. While deciding the
appeal against acquittal, the High Court found that in view
of the testinony of PW 6 and 7, the trial court was not
justified in returning the finding of acquittal so far as
the appell ant is concerned.

W have perused the whole of the evidence and are
of the opinion that the view taken by the trial court for
acquitting the accused cannot said to be highly inprobable.
Fromthe statements of PW 6 and 7, it cannot be found that
nmore than one gun shot was fired which hit the deceased.
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However, injuries nos. 1 to 5 and 11 noticed on the body
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of the deceased clearly and unequivocally show that such
injuries cannot be caused by one gun shot. |If the accused
appel lant was alleged to have not fired nore than one gun
shot, then the injuries found on the person of the deceased
cannot be attributed to him The trial court on
appreciation of evidence and noticing other circunstances
regarding the recovery of gun, its non-exam nation by the
ballistic expert, non-recovery of pallets and wads on the
spot concluded that the appellant was not proved to have
committed the crinme. The presence of the appellant at the
spot was thus not established by the prosecution beyond
reasonabl e doubt. The settled position of law regarding
the powers to be exercised by the High Court in an appea
against the order of acquittal is that though the High
Court has full powers to review the evidence upon which an
order of acquittal is based, it will not interfere with an
order of acquittal because with the passing of an order of
acquittal the presunption of innocence in favour of the
accused is reinforced. The H gh Court should be slow in
di sturbing the finding of the fact arrived at by the tria
court. The golden thread which runs through the web of
adm nistration of justice in crimnal case is that if two
vi ews are possible on the evidence adduced in the case, one
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pointing to the guilt of the accused and the other to his
i nnocence, the view which is favourable to the accused
shoul d be adopt ed.

Wthout holding that the view taken by the tria
court was highly inprobable or was based upon inadnissible
evidence or ignoring the |legal evidence or, was the result
of hypothesis and conjectures, the Hgh Court was not
justified in setting aside the order of acquittal passed in
favour of the appellant.

In the facts and circunstances of the case, this
appeal is allowed and the judgment inmpugned is set aside.
The appellant shall be set at liberty forthwith if not
required in sone other case

(K. G Bal akri shnan)

New Del hi ,
March 21, 2002.



