M TEM NO. 102 COURT NO. 8 SECTION |1 A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CRI' M NAL APPEAL NQ(s). 1061 OF 2005

THAVI SI Appel lant (s)

VERSUS

STATE REP. BY | NSPECTOR OF PCLICE, T.N. Respondent ( s)

(Wth appln(s) for bail and office report ))

Date: 09/11/2006 This Appeal was called on for hearing today.

CORAM :

HON BLE MR. JUSTICE S.B. SINHA

HON BLE MR JUSTI CE MARKANDEY KATJU
For Appellant(s) M. B. Sridhar, Adv.

For Respondent (s) V. Kanagaraj, Sr. Adv.
V. G Pragasam Adv.
S. Vallinayagam Adv.

G N. Reddy, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

The i mpugned judgnment is set aside and the appeal is allowed in
terns of the observations made in the signed order. The accused shall be rel eased

forthwith if not required in connection with any other case.



(Meenu Set hi) (Pushap Lata Bhardwaj)

Court Master Court Master

Signed order is placed on the file

I'N THE SUPREME COURT OF | NDI A

CRIM NAL APPELLATE JURI SDI CTI ON

CR
I M NAL  APPEAL NO 1061/ 2005
Thavi si A Appel | ant
VERSUS
State Rep. By | nspector of - Respondent
Police, T.N. S
ORDER

The appel | ant bef ore us al ong with accused No. 1-
Murugan and accused No. 2- Ravi was tried for comm ssion
of an of fence puni shabl e under Section 364 and under
Secti on 302  of t he I ndi an Penal Code. Al l the accused
per sons wer e acquitted of t he char ge under Section 364
| PC. The accused No. 1- Mur ugan and accused No. 2- Ravi
were convicted for conmission of an offence under Section
302 | PC  whereas t he appel | ant bef ore us bei ng accused
No.3 was convicted for conmi ssi on of an of f ence under
Section 302 read with 34 | PC

The prosecuti on case as di scl osed by P.W1-
Si vasubbu Thevar - f at her of the deceased was t hat he
along with hi s famly nmenber s was l'iving at

Keezhnat ham vi | | age

The  accused Nos. 1 and 2 and the deceased were close
friends. The deceased had bor r owed a sum of Rs. 1, 000/ -

from accused No.2 which was demanded back from himon

the date  of occurrence i.e. 11.1.1999. On  that day al | of

them went in t he aut o of accused No. 3 to Thoni t hur ai for



t aki ng bat h. At t he time when t hey wer e t aki ng bat h, a

demand was made by accused No. 2 for return of t he sai d
sum from the deceased. The deceased al | egedly gave an
evasi ve answer . Wher eafter accused No. 3 is sai d to have

restrai ned the deceased from noving and accused No.1 and

accused No.2 took aruval s and assaul ted hi mon his neck.

I medi ately after the occurrence a hue and cry was raised.

The accused Nos. 1 and 2 were said to have fled in the auto

whi ch was driven by accused No. 3-t he appel I ant . At t hat
point of time two Police officers P.W3- Chakravarthy, Sub-

| nspect or of Pol i ce and P.W4 Sankaran, Head Const abl e,

who wer e on pat r ol duty heard t he cries rai sed by P.W1
and in order to stop accused fromfleeing, they chased the

auto. Allegedly, the auto bearing Registration No. TN 72 E

0525 was traced. It was nmovi ng in front of a police
Accused No.3 said to have stopped the auto. Accused No.1

and

accused No. 2 got down and began to run t owar ds
Vel limalai. Accused No.3 drove the auto fast which was
later on intercepted by P. W-3 through his wal ki e-tal kie.
P. W10 Veer aput hi ran, Head Const abl e arrested t he
appel I ant -accused No.3 on 11.1.1999.
The accused Nos. 1 and 2 are not before us.
The first i nf or mant P.W-1 in his deposition

bef ore t he Court did not support t he prosecution case.

He, in hi s deposition stated t hat whil e he was t aki ng
bat h in t he river, there was crowd at t hat pl ace and
someone from the crowd i nf or med him that someone

had been st abbed. He had not seen t he deceased bei ng

st abbed or nurdered.

The Hi gh Court whil e af firmng t he convi ction

j eep.



and sentence passed by the learned trial Judge held as
under:

"The only contention rai sed by A-3 was t hat
there is no connecti ng evi dence t hat it was A-3 who
drove the auto rickshaw at that tine or he took A-1 and
A-2 fromthe place of occurrence; that at 12.30 p.m the
aut o was sei zed and he was arrested by anot her police
of ficial, and there is bereft of any mat eri al to connect
him with the case. Thi s contention cannot be
count enanced for the sinple reason that at the earliest
poi nt of time, t he speci al report was pr epar ed by t he
police official, wherein the auto bearing Registration No.

TN 72 E 0525 was referred to. It is not the case of A-3,
when he was quest i oned under Secti on 313 C.P.C,

that he did not

drive the auto at that tinme. The said auto has al so been

seized within a short span of two hours fromthe tine of

occurrence, and it was al so i mredi ately sent to the
Court. It is perti nent to poi nt out t hat A- 3has not
st opped t he aut o; but it was chased by t he police

officials. That apart, it remains to be stated that A-1 and
A-2 wer e travel ling in t he vehicl e and t hey wer e al so
carrying t wo aruval s with t hem The prosecution has
brought forth sufficient evidence to prove the sanme. No
expl anati on was forthcom ng from A3 why he has not
st opped t he aut o, when it was chased by t he police
officials and why he carried A-1 and A-2 with t wo
aruval s. In such circunstances,the conduct of A-3 would
attract the provisions of Section 8 of the Evidence Act
and the same would also indicate his conplicity in the
of fence. Thus, the contention put forth by A-3 cannot be
countenanced at all."

Lear ned counsel appeari ng on behal f of t he

appel | ant woul d submi t t hat there was no evi dence to



connect t he appel | ant with t he commi ssi on of an

of fence under Section 302/34 | PC.

Lear ned seni or counsel appeari ng on behal f of
t he r espondent on t he ot her hand supported t he
j udgnent sayi ng t hat in t he First I nformation Report,
P.W-1 had categorically stated t hat t he appel | ant had
obstructed the deceased when he intended to flee away;
whi ch t oget her with subsequent conduct, as had been

noticed by the Hi gh Court, points to his guilt.

It is not in di spute that PW1 did not see

appel l ant herein at the spot. Although some role on the

part of appel | ant has been ascri bed in t he First

I nf ormati on Report, which  was recor ded i mredi ately

after t he accused wer e arrested in t he matt er but
evi dence has been br ought on record in this behal f.

All egations made in the F.1.R cannot be a substitute for
substantial evidence. As noticed here in before, the said

witness in his evidence before the Court did not ascribe

any role whatsoever to the appellant. There was t hen

not hi ng on t he record to suggest t hat accused No. 3-
appel | ant herein has t aken part in t he conmmi ssi on of
mur der . He m ght have driven t he aut o in whi ch t he
accused Nos. 1 and 2 wer e travel I i ng. Even there is
not hi ng on record to show that t he appel | ant shared

any conmon i ntention with ot her accused persons to

commit the nurder of said Sivan Pondy.

e, t her ef or e, are of t he opi ni on t hat t he
appel | ant may have committed other offences but on
the basis of his conduct al one, whi ch has been noti ced

by the H gh court, we are sure that he cannot be held

guilty for conmi ssi on of an of f ence under Secti on

302/ 34 |1 PC

t he

no



The i mpugned  j udgnent is set asi de and t he
appeal is allowed with the aforenenti oned observati ons.
The accused shal | be rel eased forthwith i f not required

in connection with any other case.

( MARKANDEY KATJU )
New Del hi ,

Novermber 9, 2006.



