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Ms Banwari Lal & Sons (P) Ltd. \026 respondent herein is
the owner of the property situated at 6, Ansari Road, Darya
Ganj, New Del hi bearing municipal nos.4407-4412
adneasuring total area of 50328 square feets on which there are
two bhawans named as ‘Gopal Krishna Bhawan and Radha
Kri shna Bhawan al ong with garages, punp-house, godowns,
store-roometc. The covered area is 20426.80 square feets
wher eas the bal ance area is an open area admeasuring 29901. 20
square feets. (See: Legend at page 52 of the paper-book). Four
flats on the first floor in Gopal Krishna Bhawan were
requi sitioned by Del hi Adm nistration 27.9.1950 under
Requi sition and Acquisition of Inmoveable Property Act, 1952
(hereinafter referred to as "the said Act"). On 13.3.1959, the
remai ni ng property was requi sitioned under the said Act.

Before the said Act | apsed on 10.3.1987, a notification under
section 4 of the Land Acquisition Act was issued on 6.3.1987
for acquisition of the entire property. On 10.3.1987, declaration
under sections 6 and 17 of the Land Acquisition Act was
published. Aggrieved, the respondent herein filed CWP

No. 2385 of 1988, which was all owed by the Hi gh Court by
judgrment dated 4.2.1991 and Shri T.V.R Tatachari, fornmer

Chi ef Justice of Del hi Hi gh Court was appointed as sole
arbitrator to determ ne the danmages w.e.f. 10.3.1987, payable
by Del hi Administration to the respondent in respect of the
property. The SLP taken out agai nst the said judgnment by the
appel | ant was dism ssed by this Court vide order dated
21.3.1991. Appellant was, however, allowed tine to vacate the
property by 31.3.1993. On 18.11.1991, the arbitrator mde and
publ i shed the award directing the appellant to pay danmmges at
the rate of Rs.5,81,770/- per nmonth w.e.f. 10.3.1987, to which
obj ections under sections 30 and 33 of the Arbitration Act,
1940 were filed by the appellant. The said objections were

di sm ssed by the | earned single Judge on 12.7.1995. Being
aggri eved, the appellant appealed to the division bench of the
Hi gh Court. By the inpugned judgrment dated 22.1.1999, the

Hi gh Court dismissed the appeal. Against that judgnment, the
appel l ant has filed this appeal by way of special |eave.

Under the award, damages have been fixed @Rs. 15/- per
sq. ft. per nonth in respect of the covered area adneasuring
28518 sq. ft. whereas danmages have been assessed @Rs. 10/ -
per sq. ft. per nmonth for |arger open spaces shown in the sketch
earmarked as ' X-1, X-3 and X-4'. For smaller open spaces,
earmarked as ' X-2, X-5', damages have been assessed at the
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rate of Rs.7/- per sq. ft. per nonth. The property has been
consi dered as commercial for assessing the damages at the
above rates.

Dr. Raj eev Dhavan, |earned senior counsel and Shr
CGobur dhan appearing on behal f of the appellant submtted that
the assessed damages at Rs.10/- per sq. ft. per nonth for |arger
open spaces was highly usurious and illegal. He submtted that
the arbitrator had erred in assessing damages of Rs.1.54 | akhs
per month for open |land separately vis-‘-vis the built up area
particul arly when the open | and was part of the main building.
In this connection, he urged that when danmages were assessed
for built up portion at Rs.15/- per sq. ft. per nonth, there was no
guestion of the arbitrator once agai n assessi ng danmages for
open spaces at Rs.10/- per sq. ft. per nonth. He pointed out
that 22 flats were in a dilapidated condition which has not been

taken into account. It was next contended that in the present
case the respondent had accepted the rent for the said property
inits entirety of Rs.40793/- per nonth till February, 1988

wi t hout - any obj ecti on, which fact ought to have been
consi dered by the arbitrator while assessing damages.

As can be seen fromthe facts enunerated above, the said

Act | apsed on 10.3.1987, however, a notificatioon was issued
under section 4 of the Land Acquisition Act on 6.3.1987 for
acqui sition of the entire property which was chal lenged by the
respondent in the H gh Court successfully.” The SLP preferred
by the appellant was di sm ssed on 21.3.1991, however, tine

was given to the appellant to vacate the property by 31.3.1993.
On the basis of these facts, it was urged on behal f of the
appel l ant that the arbitrator had erred in assessing damages on
the assunption that the possession of the appellant after
10.3.1987 was illegal and in the nature of trespass. |In this
connection, it was contended that use and occupation of the
property was not illegal but permssive particularly when this
Court permtted the appellant to continue in possession til
31.3.1993 and, therefore, the respondent was not entitled to
claimmesne profits but it was only entitled to rent. 1In this
connection, it was further contended that prior to 10.3.1987 the
property was under acquisition and, therefore, it fell outside the
provi sions of Delhi Rent Control Act. However, when the

requi sition period expired on 10.3.1987, the said property cane
under Del hi Rent Control Act w. e.f. 10.3.1987. This property
was taken out fromthe purview of the Rent Act w.e.f.

1.12.1988 vide Del hi Rent Control (Anendnent) Act, 1988

and, therefore, the damages for the period 10.3.1987 to
30.11.1988 could be assessed only on the basis of rent and not
on incone/profit nmethod. It was further pointed out that the
arbitrator has awarded danages for built-up area @Rs.15/- per
sq. ft. per nmonth (carpet area) by conparing the said property
with the property at 2/10, Ansari Road, Darya Ganj, New Del hi.
However, the respondent did not prove its claim No valuation
report was relied upon in support of its claim no val uer was
exam ned and no assessnent proceedi ngs under rmunicipal |aw

was relied upon in support of the claimof the respondent.
Accordingly, it was submitted that the H gh Court had erred in
di sm ssing the objections to the said award.

M. Ashi sh Bhagat, |earned counsel appearing on behal f
of the respondent submitted that before | apse of the said Act on
10. 3. 1987, notification under section 4 of the Land Acquisition
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Act for acquisition of the entire property was issued on

6. 3.1987, which acquisition was subsequently struck down by

the High Court on 4.2.1991. The SLP taken out against the said
j udgrment by the appellant was dismssed by this Court on

21.3.1991. According to the | earned counsel, in view of the
above facts, possession of the property by the appellant after
10. 3. 1987 was wongful and illegal and in the nature of trespass

and, therefore, the arbitrator was right in assessing the danmages
for wongful use and occupation of the respondent’s property
after 10.3.1987. It was urged that this Court had struck down
the acquisition proceedi ngs and consequently it was not open to
the appellant to contend that they were in perm ssive use and
occupation of the property. Since the appellant was trespasser
in use and occupation of the property, they were liable to pay
danmages. It was urged that order dated 21.3.1991 passed by

this Court in the SLP gave tine to the appellant of two years to
vacate the property but that would not make the possessi on of

the appellant | awful or perm ssive. Consequently, the arbitrator
was right in assessing the danmages on the basis the appellant

was |iabl'e to pay danmages/neshe profits to the owners for
wrongful use or occupation of the property.

As regards the question of quantum of damages awar ded

by the arbitrator, it was submtted that since occupation and
possessi on of the said property by the appellant was illegal and
in the nature of trespass, damages were assessed on the basis of
i ncone/ profit which the respondent woul d have received or
realized fromthe said property if its possession had been
surrendered to themby 10.3.1987, when the said Act |apsed.
According to the | earned counsel ; the said property was capabl e
of being let out for comrercial purposes, as held by the
arbitrator and for calculating incone or profit

recei vabl e/realizable it was necessary to ascertain the rate per
square feet and also the area of the property on which damages
were to be calculated. 1In support of the rates, respondent had
exam ned three wi tnesses and on the basis of their evidence, the
arbitrator has assessed the damages. Learned counsel submtted
that the quantum of damages is assessed on the basi's of
marketability of the property on the date when possessi on ought
to have been handed over to the respondent and in cases where
the property is in occupation of a trespasser, damages cannot be
based on rental basis. It was also urged that for computing
danmages for illegal occupation, after 10.3.1987, rent payable by
the appellant during the period of requisition cannot be taken
into account and, therefore, the arbitrator-was right in
qgquantifying the damages on the basis of the market value of the
property on 10.3.1987. 1In this connection, it was submtted that
in fact the appellant had agreed before the arbitrator to the rate
of Rs.15/- per square feet for covered area and for open area,
the appellant had left the rate for cal cul ati on purposes to the
arbitrator and, therefore, these questions need not be reopened
or re-agitated before this Court in this appeal by way of specia
| eave under Article 136 of the Constitution. In this connection
reliance has been placed on several judgnments of this Court.

Two issues arise for determination in this civil appeal
nanely, \027 whether the use and occupati on of the property by
the appellant after 10.3.1987 was wongful and illegal and in
the nature of trespass; and \027 whether the arbitrator had fail ed
to take into account relevant factors in assessing damages
awarded in favour of the respondent.

At the outset, we may point out that there are different
nmet hods of valuation, namely, incone/profit nethod, cost of
construction nmethod, rent nethod and contractors’ method. In
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the present case, the arbitrator has applied the inconme/profit
met hod. The above two issues are interconnected, as the
arbitrator has assessed damages on the assunption that after
10. 3. 1987, the occupation and possession of the property was
wongful and illegal and in the nature of trespass. Accordingly,
he has assessed danmges on the footing that the respondent was
entitled to nesne profits. This assunption was wong as the
appel l ant was given tine by this Court to remain in possession
up to 31.3.1993. In Law of Danmages & Conpensation by

Kaneshwara Rao (5th Edn., Vol. | Page 528], the |earned

aut hor states that right to nesne profits presupposes a w ong
whereas a right to rent proceeds on the basis that there is a
contract. But there is an intermediate class of cases in which
the possession though not' wongful in the beginning assunes a
wrongful character when it is unauthorisedly retained and in
such cases, the owner is not entitled to claimmesne profits but
only the fair rent. In"the present case, in view of the

perm ssion granted by this Court enabling the appellant to use
and occupy the property up to 31.3.1993, it cannot be said that
the possession of the appellant was illegal and wongful and in
the nature of trespass. In'the circunstances, danmages were

cl ai mabl e not on the basis of nesne profits but on the basis of
fair rent. Even assum ng for the sake of argunments that the
arbitrator was right in applying inconme/profit method, the
arbitrator has erred in not taking into account the expenses

whi ch the appellant was required to bear for naintenance of the
property (including paynent of taxes). ~The said property was
under requisition up to 10.3.1987. The fair rent of the property
was Rs. 40793/- which was accepted by the respondent up to
28.2.1988, which fact has not been considered by the arbitrator.
In the municipal records, the value of the building which is in
di | api dated conditi on was shown at Rs.27700/- which was 10%

of the original cost, which fact has al so not been taken into
account by the arbitrator. Simlarly, there was no reason for the
arbitrator to assess damages for open |arger spaces @Rs. 10/ -
per sq. ft. per month when these open spaces formpart of the
mai n buil ding for which danages were assessed @Rs. 15/- per

sq. ft. per nmonth. The respondent did not submt the val uation
report in support of its claimfor damages. No val uer was

exam ned on behal f of the respondent-clainmant. In the present
case, buildings were old and their age has not been taken into
account by the arbitrator particularly when the said propertyis
sought to be conpared with the property situated at 2/10,

Ansari Road, Darya Ganj, New Del hi. No sale instances have

been put in evidence. The evidence of three w tnesses who

wer e exam ned on behal f of the respondent was not cogent and
reliable for the purposes of assessing the damages. These three
wi t nesses were |laynmen and they were not experts on val uation.
The arbitrator has not taken into account the discounting
factors, such as, the age of the building, dilapidated condition of
the buil dings, dilapidated condition of the flats, “expenses to
upgrade the buildings etc. There is no evidence to support the
rate of Rs.15/- per sqg. ft. per nonth for built up area. There is
no reason as to why the carpet area and not the built up area has
been taken into account. The point which we would like to
enphasi ze is that |arge nunber of relevant factors have not

been taken into account by the arbitrator while awarding the
damages to the extent of Rs.6.5 crores (approximately).

Before us, it was vehenmently urged on behalf of the
appel | ant that reasonabl eness of the reasons given by an
arbitrator in making his award cannot be challenged in a specia
| eave petition. |In the present case there was no viol ation of
rules of natural justice. It was urged that it may be possible that
on the sane evidence, the Court mght have arrived at a
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di fferent conclusion than the one arrived at by the arbitrator, but
that by itself is no ground for setting aside an the award of the
arbitrator. |In support of the above argunent, reliance was

pl aced on the judgnent of this Court in the case of Minicipa
Corporation of Delhi v. Ms Jagan Nath Ashok Kumar & Anr.

reported in [AIR 1987 SC 2316]. W do not find any nerit in

this argunment. In that natter on facts this Court found that the
reasons given by the arbitrator were cogent and they were based

on material on record. Hence, the said judgment has no
application to the facts of the present case.

As stated above, the respondent has not relied upon

val uation report in support of his claimfor damages. It has not
exam ned an expert valuer in support of its claim The
arbitrator has given his award based on evi dence of |aypersons.
The sal es/| ease i nstances do not appear to be conparable. In
such matters, arbitrators are required to apply correct principles
of valuation. As stated above, in this case the age of the
property, 'the dil apidated condition of the property, the rent paid
for the property prior to 10.3.1987 have not been taken into
account. —~Eventhe principles of valuation based on

i ncome/ profit method have not been correctly appreciated. The
muni ci pal assessnent has also not been taken into account.
Wthout the relevant factors being taken into account, it was not
open to the arbitrator to award a sumof Rs.6.5 crores

(approxi matel y) as dammges. |n the case of K P. Poul ose v.

State of Kerala & Anr. reported in [AFR1975 SC 1259] it has
been held by this Court that an award can be set aside when an
arbitrator has m s-conducted the proceedi ngs. M sconduct

refers to | egal m sconduct which-arises if the arbitrator on the
face of the award arrives at a decision ignhoring materia
documents. In the case of Trustees of The Port of Madras v.

Engi neeri ng Constructions Corporation Limted reported in

[AIR 1995 SC 2423] it has been held by this Court that in the
case of a reasoned award, the Court can interfere if the award is
based upon a proposition of |aw which is unsound in |[aw and

whi ch erroneous proposition of lLaw vitiates the deci'sion of the
arbitrator. The error of |aw nust appear fromthe award itself.
In the present case, the arbitrator was required to assess
danages by applying correct principles-of valuation.” As

di scussed above, on facts of this case, damages were required to
be assessed for use and occupation of the premises after
10. 3. 1987 by the appellant under the orders of the Court. The
rent nethod for assessing danages has not at all been

consi dered by the arbitrator while assessing danages. ~Even
whil e applying the inconme/profit nethod, the expenses, the cost
of investnent etc. have not been taken into account. Therefore,
the i mpugned award stood vitiated.

For the aforestated reasons, this civil appeal stands

al l owed and the inpugned judgnment and order of the H gh

Court is quashed and set aside. Consequently, we set aside the
award dated 18.11.1991 passed by the arbitrator and renit the
matter to himfor disposal in accordance with law. |If the said
arbitrator is not available, the H gh Court shall appoint another
arbitrator who shall decide the matter within three nmonths from
the date of appointnent. |In the facts and circunstances of the
case, there shall be no order as to costs.




