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IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 6275 OF 2014
(Arising out of SLP (C) No. 20427 OF 2013)

NORTH EASTERN RAI LWAY & ORS. c APPELLANT (S)
VERSUS

TRI PPLE ENG NEERI NG WORKS ... RESPONDENT (S)

JUDGVENT
RANJAN GOGO, J.

1. The challenge in this appeal is to order dated 27.06.2012 of the

Pat na Hi gh Court by which a fornmer Chief Justice of the SikkimHi gh

Court had been appointed as the arbitrator to resolve the disputes and

di fferences between the parties to the present proceedi ngs arising out

of two contracts bearing No. CAQ CON 722 dated 01.11.1993 and

CAQ CON 738 dated 28. 04. 1994.

2. Both the contracts awarded to the respondent-contractor were
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Contract of the Railways, which included an arbitration clause,

governed the parties. After the ternmination of the two contracts the
respondent - contract or approached the Patna H gh Court by neans of

a wit petition challenging the term nations. The wit petition was
di smi ssed, which disnissal was chal |l enged before this Court in SLP(C)

No. 17189/1995. The said special |eave petition was al so disnissed

| eaving parties to resolve the differences in an appropriate proceeding

i.e. acivil suit or by reference to arbitration, as the case nay be.

3. Though a panel of arbitrators as per Causes 64(3)(a)(ii) and (iii)



of the General Conditions of Contract was appointed as far back as in

the year 1996, till date the award(s) in respect of the disputes arising

out of either of the two contracts is yet to be passed. According to the

appel l ant-rai |l ways, the proceedings of arbitration has been conpl eted

in respect of the disputes arising out of Contract No. CAQ COV 722

dat ed 01. 11. 1993. Even if t he sai d st at enent of t he
appel lant-railways is to be accepted, though no material has been laid

in support thereof, what cannot be denied is the fact that till date the

award is yet to be passed. Admittedly, the arbitration in respect of the
contract No. CAQ COV 738 dat ed 28. 04. 1994 has not even
commenced. This is on account of the fact that in the year 2002 the

North Eastern Railway, which had entered into the contracts with the

respondent -contractor, was bifurcated into North Eastern Railway and

East Central Railway. As the jurisdiction in respect of the aforesaid

contract No. CAQ CON 738 was to be exercised by the East Centra

Railway it appears that the appellant has disclained all responsibility
with regard to holding of arbitration proceedings in respect of the said
contract and at the sane tinme the East Central Railway has not

responded in any positive manner to the several demands for

arbitration | odged by the contractor.

I nsofar as contract No. CAQ COV 722 is concerned, naturally,
both the parties have tried to lay the blame for the delay in the process
of arbitration on each other and the huge number of correspondence
exchanged in this regard and the frequent change of the arbitration
panel on account of exigencies of service of the panel nenbers
(retirenent, transfer etc.) has nmade it inpossible to pinpoint the
responsibility in this regard on any one of the contracting parties. But
what is glaring is the fact that though the arbitration proceedings in
respect of the said contract No. CAQ CON 722 had commenced as far
back as in the year 1996 the award is yet to see the light of the day
notwi thstanding the assertions made by the Union that t he

proceedi ngs have been conpl eted though as al ready not ed, no



clinching material in this regard has been brought on record; not to

speak about the award of the arbitrators though such an award woul d

have been the natural consequence of the conpletion of arbitration
proceedings. It is in the totality of these facts that the H gh Court had
thought it proper to travel beyond the franmework of C auses 64(3)(a)(ii)
and (iii) of the CGeneral Conditions of Contract and appoint a retired

Chi ef Justice as the arbitrator.

4, The correctness of the said decision necessarily has to be judged

inthe light of the facts and circumstances enunerated above. The

necessary | egal discourse that would be required to be gone into to
answer the question as posed above could begin by extracting the
provi sions of C auses 64(3)(a)(ii) and (iii) of the General Conditions of

Contract.

"64(3)(a)(ii) In cases not covered by clause 64(3)(a)(i),
the Arbitral Tribunal shall consist of a panel of three
Gazette Ry. Oficers not below JA grade, as the
arbitrators. For this purpose, the Railway will send a
panel of nore than 3 nanes of Gazetted Rly. Oficers of
one or nore departnents, of the Rly. to the contractor
who will be asked to suggest to General Manager up to

2 nanes out of panel for appointnment as contractor’s

nom nee. The General Manager shall appoint at |east

one out of themas the contractor’s nom nee and wll,

al so simul taneously appoi nt the bal ance nunber of
arbitrators either fromthe panel or fromoutside the
panel, duly indicating the ‘presiding arbitrator from
anongst the 3 arbitrators so appoi nted. Wi | e
nom nating the arbitrators it will be necessary to
ensure that one of themis fromthe Accounts

departnent. An officer of Selection Gade of the
Account s departnment shall be considered of equa

status to the officers in SA grade of departnments of the
Rai | ways for the purpose of appointment of arbitrators.

64(3)(a)(iii) - If one or nore of the arbitrators appointed
as above refuses to act as arbitrator, withdraws from

his office as arbitrator, or vacates his/their
office/offices or is/are unable or unwilling to perform
his functions as arbitrator for any reason whatsoever

or dies or in the opinion of the General Manager fails

to act w thout undue delay, the General Manager shal
appoi nt new arbitrator/arbitrators to act in his/their

pl ace in the sane manner in which the earlier
arbitrator/arbitrators had been appoi nt ed. Such
re-constituted Tribunal may, at its discretion, proceed
with the reference fromthe stage at which it was |eft

by the previous arbitrator(s)".

From the provisions of the General Conditions of Contract it is
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clear that the panel of arbitrators as per the agreement between the
parties necessarily has to be Gazetted Railway O ficers; any vacancy in
the panel of arbitrators has to be filled up in the same nmanner in

which the initial panel is required to be constituted.

5. The "classical notion" that the High Court while exercising its
power under Section 11 of the Arbitration & Conciliation Act, 1996
(hereinafter for short ‘the Act’) mnust appoint the arbitrator as per the
contract between the parties saw a significant erosion in Ace Pipeline
Contracts (P) Ltd. Vs. Bharat Petrol eum Corporation Ltd.1 wherein

this Court had taken the view that though the contract between the
parties nmust be adhered to, deviations therefromin exceptiona

ci rcunmst ances woul d be pernissible. A nore significant devel opnent

1 (2007) 5 SCC 304

had come in a decision that foll owmed soon thereafter in Union of

India Vs. Bharat Battery Manufacturing Co. (P) Ltd.2 wherein

following a three Judges Bench decision in Punj Lloyd Ltd. Vs.

Petronet MHB Ltd.3 it was held that once an aggrieved party files an
application under Section 11(6) of the Act to the Hi gh Court, the
opposite party would lose its right of appointnent of the arbitrator(s)
as per the terns of the contract. The inplication that the Court
woul d be free to deviate fromthe terns of the contract is obvious. The
apparent di chotony in ACE Pipeline (supra) and Bharat Battery
Manufacturing Co. (P) Ltd. (supra) was reconciled by a three Judges
Bench of this Court in Northern Railway Adnministration, Mnistry

of Railway, New Del hi Vs. Patel Engineering Conpany Linited4

where the jurisdiction of the H gh Court under Section 11(6) of the Act
was sought to be enphasized by taking into account the expression

"to take the necessary neasure" appearing in sub-section (6) of

Section 11 and by further I aying down that the said expression has to
be read alongwith the requirement of sub-section (8) of Section 11 of
the Act. The position was further clarified in Indian O Corporation
Limted and O hers Vs. Raja  Transport Private Li m t ed5.

Par agraph 48 of the report wherein the scope of Section 11 of the Act



2 (2007) 7 SCC 684

3 (2006) 2 SCC 638

4  (2008) 10 SCC 240

5 (2009) 8 SCC 520

was sunmarized rmay be quoted by reproduci ng sub-paragraphs (vi)
and (vii) herein bel ow.

"(vi) The Chief Justice or his designate while exercising
power under sub-section (6) of Section 11 shal
endeavour to give effect to the appoi ntment procedure
prescribed in the arbitration clause

(vii) If circunstances exist, giving rise to justifiable doubts
as to the independence and inpartiality of the person
nom nated, or if other circunstances warrant
appoi nt ment of an independent arbitrator by ignoring
the procedure prescribed, the Chief Justice or his

designate may, for reasons to be recorded ignore the
designated arbitrator and appoint soneone el se."

6. The above discussion will not be conplete without reference to
the view of this Court expressed in Union of India Vs. Singh

Bui | ders Syndi cat e6 wherein the appointnent of a retired Judge
contrary to the agreenent requiring appointnent of specified officers
was held to be valid on the ground that the arbitration proceedi ngs
had not concluded for over a decade naking a nockery of the process.
In fact, in paragraph 25 of the report in Singh Builders Syndicate
(supra) this Court had suggested that the government, statutory

aut horities and governnent conpani es shoul d consi der phasi ng out
arbitration clauses providing for appoi ntnment of serving officers and

encourage professionalismin arbitration

6 (2009) 4 SCC 523

7. A pronouncenent of late in Deep Tradi ng Conpany Vs. |ndian
Ol Corporation and O hers7 followed the I egal position laid down in
Punj Lloyd Ltd. (supra) which in turn had foll owed a two Judges

Bench decision in Datar Switchgears Ltd. Vs. Tata Finance Ltd. 8.

The theory of forfeiture of the rights of a party under the agreenent to

appoint its arbitrator once the proceedi ngs under Section 11(6) of the
Act had commenced canme to be even nore fornally enbedded in Deep

Tradi ng Conpany (supra) subject, of course, to the provisions of



Section 11(8), which provision in any event, had been held in
Nort hern Railway Admi nistration (supra) not to be mandatory, but
only enbodying a requirement of keeping the sane in view at the tine

of exercise of jurisdiction under Section 11(6) of the Act.

8. In the present case Causes 64(3)(a)(ii) and (iii) of the Genera
Conditions of Contract do not prescribe any specific qualification of
the arbitrators that are to be appoi nted under the agreenent except
that they should be railway officers. As already noticed, even if the
arbitration agreement was to specifically provide for any particul ar
qualification(s) of an arbitrator the sane woul d not denude the power
of the Court acting under Section 11(6), in an appropriate case to
depart therefrom In Singh Builders Syndicate (supra) pendency of
arbitration proceedings for over a decade was found by this Court to

7 (2013) 4 SCC 35

8 (2000) 8 scc 151

be a nockery of the process. In the present case, admttedly the
award in respect of disputes and differences arising out of the contract
No. CAQ COV 722 is yet to be passed. Though the appell ant- Rail way

has in its pleadings made a feeble attenpt to contend that the process
of arbitration arising out of the said Contract has been finalized, no
materi al, whatsoever, has been |aid before the Court in support

t her eof . The arbitration proceedings to resolve the disputes and
differences arising out of Contract No. CAQ CON 738 has not even
comrenced. A period of nearly two decades has el apsed since the
contractor had raised his clains for alleged wongful term nation of
the two contracts. The situation is distressing and to say the | east

di st ur bi ng. The power of the Court under the Act has to be exercised
to effectuate the remedy provided thereunder and to facilitate the
mechani sm contenpl ated therein. In a situation where the procedure

and process under the Act has been rendered futile, the power of the
Court to depart fromthe agreed ternms of appointment of arbitrators
must be acknow edged in the |ight of the several decisions noticed by
us. We are, therefore, of the viewthat no infirmty nuchless any

illegality or failure of justice can be said to be occasioned by the order



passed by the High Court so as to warrant any interference. e,
t her ef or e, unhesitatingly di sm ss this appeal filed by t he

appel l ant-rai l ways. However, in the facts of the case we do not deemit

appropriate to burden the appellant with any costs.

[M Y. EQBAL]

NEW DELHI ,
AUGUST 13, 2014.
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ClVIL APPEAL NQ(S). 6275/ 2014
[Arising out of SLP(C) NO 20427 of 2013]

NORTH EASTERN RAI LWAY & ORS. Appel | ant (s)
VERSUS
TRI PPLE ENG NEERI NG WORKS Respondent ( s)

Date : 13/08/2014 This appeal was called on for pronouncenent of
j udgnent today.

For Appellant(s) M. Shreekant N. Terdal, Adv.
For Respondent (s) M. Merusagar Samantaray, Adv.
Hon' bl e M. Justice Ranj an Gogoi

pronounced the judgnment of the Bench conprising
Hi s Lordship and Hon' ble M. Justice MY. Egbal.
The appeal is dismssed in ternms of the

si gned reportabl e judgnent.

[ VI NOD LAKHI NA] [ TAPAN KUVMAR CHAKRABORTY]
COURT MASTER COURT MASTER
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