\q I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 616 OF 2008

ASSI STANT COMM SSI ONER OF | NCOVE TAX,

KOTTAYAM & ANR. ... Appe
Ilants
VERSUS
M S TRAVANCORE CEMENTS LI M TED ... Res
pondent
ORDER
The r espondent herein is a conpany engaged
in t he
busi ness of manufacture of cenment and cenment paints.
I'n
respect of t he Assessnent Year 2000- 2001, it f
| ed its
original return on 26.11. 2000 declaring a total inconme of
Rs. 2, 37, 56, 900/ -. Thereafter, however, a revised return was
filed on 05. 01. 2001 in whi ch t ot al i nconme sh
own was
Rs. 1, 91, 32, 250/ -. This return was filed along with Audit
Report under Section 44AB of the Income Tax Act (hereinafter
referred to as the Act). The said revised return was not
taken up for scrutiny under section 143(3) of the Act.
The
date for conpl eti ng t he regul ar assessnent under
Secti on
143(3) of the Act expired on 31.03.2003. On that basis
, the

revised return filed by the respondent-assessee was accept ed
and Assessnent Order passed as such under Section 143(1) of

the Act. On 28. 03. 2005, notice was issued by the Additiona
Signature Not Verified

Conmi ssi oner
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of | nconme Tax under Secti on 147 re

ad with
18:39:47 | ST
Reason:
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Section 148 of the Act alleging therein that he had reasons

C.A. No. 616/2008
1
to believe that income chargeable to tax for the Assessnent
Year 2000-2001 had escaped the assessnment wi thin the meaning

of Section 147 of the Act.

Thereafter vi de conmuni cati on dat ed 17.10. 2005, t he
respondent was provided with the reasons which were recorded
for reopening of the case and the sane are as under: -
"Excise duty (16% has not been included in
val uation of closing stock"
Pursuant to the aforesaid notice, the Respondent filed
return showing the incone as shown in the return which was
filed on 05. 01. 2001. Thi s return was processed whi ch
pronpted the Assessing Oficer to i ssue another comunication
dated 31.10.2005 and as per it, the respondent was required
to furnish the foll owing details: -
"1. Proof of addition to fixed assets and proof of
installation.
2. It is proposed to add back Rs. 46,13, 711/- being
provision for shortage of income shell stock, as
this is in the nature of a nere provision and was
not ascertained in the year end 31. 3. 2000.
hj ections, if any, may be filed.
3. Ohjections if any to the inclusion of excise duty
@16% in cal culation of closing stock.
4. Break-up of interest paid.
5. Ledger with narration and supporting
bills/vouchers regarding repairs to building and
repairs to machinery.”
As can be seen fromthe above, though in the reasons to
bel i eve furni shed earlier it was stated t hat i ncome had
escaped the assessnent only qua Item No. 3 nentioned above.
However, by this notice, information regarding Item No. 4 and
other itens were al so sought.
No. 616/2008
The assessee, on the receipt of this letter, took the
position t hat it was not perm ssi bl e for t he

O ficer to broaden the scope of notice issued earlier by
including other itens as well in respect whereof the incone
was al |l egedly escaped as per the Assessing Oficer

reason, the respondent filed objections as aforesaid as well

2
Assessi ng
For this



as t he reasons recor ded earlier vi de hi s letter
14. 11. 2005. After consi dering t hose obj ections
Assessi ng O ficer rejected t he same by his orders
18. 11. 2005.
After receiving t he af oresai d rejection order

r espondent appr oached t he Hi gh Court by filing t he
Petition under Article 226 of t he Constitution with
foll owi ng prayers: -

"(i) call for the records relating to Exhibit P12 and

quash the sane by the issue of a wit of certiorari

or such other appropriate wit, direction or order

(ii) stay further proceedi ngs pursuant to Exhibit P12

until final disposal of this Wit Petition; and

(iii) pass such other order as are deened just and
necessary in the facts and circunstances of the case.

Interimrelief prayed under Rule 150 of the Rul es of
the H gh Court of Kerala, 1971

For the reasons stated in the wit petition
and in the acconpanying affidavit it is hunbly prayed
that this Hon’ ble Court nay be pleased to stay al
ot her proceedi ngs pursuant to Exhibit P12 pending
final disposal of the wit petition.”

W may ment i on t hat except Exhi bi t P12 whi ch
ment i oned in t he prayer cl ause, was t he or der
No. 616/2008
18. 11. 2005 by whi ch objections of the respondent to reasons

recorded originally as well as in the letter dated 14.11. 2005

were rejected.

The Hi gh Court after heari ng the counsel for t he

parties allowed the Wit Petition primarily on the ground
that when the "reasons to believe" contained in order dated
17.10. 2005 pertained only to excise duty which had not been

i ncluded in valuation of closing stock and the assessnment was

sought to be r eopened only in t hat behal f, it was not

perm ssible for the Assessing officer to include other itens
wi t hout follow ng the process of issuing notice under Section
148 of the Act in that behalf as well.

It is clear fromthe question which was posed by the

H gh Court and answered by it, which is as under: -

dat ed
t he

dat ed

t he

Wit

t he

dat ed
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"The oot question is whether the assessing authority
wi t hout follow ng the procedure under sub-section (2)
of Section 148 assess or reassess any incomne
chargeable to tax which virtually has no connection
with the reasons already disclosed in the notice

i ssued under Section 148(2)."

It would be pertinent to nmention at this stage that
insofar as the original notice dated 28.03. 2005 proposing to
reassess the incone for the Assessnent Year in question as
wel | as comunication dated 17.10.2005 furnishing reasons to
bel i eve is concer ned, t he Hi gh Court did not find

infirmty therein and on the contrary, specifically uphold

the validity thereof.

No. 616/2008
It would also be relevant to nention at this stage that
anot her Di vi si on Bench of Keral a Hi gh Court itself had

doubt ed the correctness of the inpugned judgnment and referred
the matter to the Full Bench and the Full Bench of Kerala
Hi gh Court in the case of 'Conmi ssioner of |ncone Tax v.
Best Wbod | ndustries and Saw M11ls’ [(2011) 331 ITR 63] had
specifically over-ruled the said judgnent.
It is held that the provisions of Section 147 of the
Act enabl ed the Assessing Officer to not only assess or
re-assess such inconme which had escaped the assessnment and in
respect of which notice under Section 147 was given, it also
enpowers the Assessing Oficer to assess/ re-assess any other
i ncone chargeable to tax which had escaped the assessnent and
whi ch cones to the notice subsequently in the course of
proceedi ngs under this Section.
We are of the opinion that the inpugned judgnent is

rightly set aside by the Full Bench as is clear fromthe
pl ai n | anguage of Section 147: -

"147.1 ncone escapi ng assessnent.-1f the Assessing

O ficer has reason to believe that any incone

chargeabl e to tax has escaped assessnent for any

assessnent year, he may, subject to the provisions of

sections 148 to 153, assess or reassess such income

and al so any other income chargeable to tax which has
escaped assessnent and which comes to his notice

any
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subsequently in the course of the proceedi ngs under
this section, or reconpute the |l oss or t he
depreci ation all owance or any other allowance, as the
case may be, for the assessnent year concerned
(hereafter in this section and in sections 148 to 153
referred to as the rel evant assessnment year);"

No. 616/2008 5

In fact there is no scope for controversy sol ved

what soever after addition of Explanation 3 to Section 147

i nserted by Fi nance ( No. 2) Act, 2009 retrospectively
w. e. f.01.04. 1989. Thi s expl anation is to t he fol |l owi ng
effect: -

Expl anation 3. --For the purpose of assessnent or

reassessnment under this section, the Assessing Oficer
may assess or reassess the incone in respect of any

i ssue, which has escaped assessnent, and such issue
comes to his notice subsequently in the course of the
proceedi ngs under this section, notw thstandi ng that
the reasons for such issue have not been included in
the reasons recorded under sub-section (2) of section
148.

The af oresaid Expl anation clinches the issue and makes

t he position abundant |y cl ear whi ch was even ot herw se

obvious fromthe plain reading of Section 147.
We, thus, allow this appeal and set aside the inmpugned

j udgnent of the High Court.

Though, we have strai ght ened t he position of | aw,
during t he pendency of t he Wit petition filed by t he
r espondent, t he Hi gh Court had permtted t he Assessi ng
O ficer to conpl ete t he assessnent . On t hat basi s
Assessnent Order was passed on 02. 06. 2006. The only addition

which is nade pertains to the shortage in |linme shell stock

amounting to Rs. 46,13, 711/-. Since the wit petition of the
respondent itself was allowed, the respondent assessee had no

occasion to challenge this Assessnent O der.

It will be open now to the respondent to chall enge the

No. 616/2008
order by filing appeal before the conpetent forum if so

advi sed.
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ASSTT. COWR. OF | NCOVE TAX, KOTTAYAM &ANR.
VERSUS
M S TRAVANCORE CEMENTS LI M TED

(Wth appln. (s) for substituted service)

Date : 18/11/2015 Thi s appea
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HON BLE MR JUSTICE A. K. SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s)
@Quru Krishna Kumar, Sr.
Rupesh Kumar, Adv.
K. L. Janjani, Adv.
Shweta Garg, Adv
Jitin Singhal, Adv.
Prati k Raoka, Adv.
Ani| Katiyar, Adv.
B. V. Bal aram Das,
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Adv.
For Respondent (s)

M P. Vinod, Adv.
Dileep Pillai, Adv.
Ajay K Jain, Adv.

At ul Shankar Vi nod, Adv.
Vi kash Pat hak, Adv.
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UPON hearing the counsel
ORDER

The appeal

(Ni dhi Ahuj a)
COURT MASTER

[ Signed order is placed on the fil

C. A. No. 616/2008

(Raj i nder
COURT MASTER
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SECTION 111 A
NDI A
Appel | ant ('s)

Respondent ( s)

was called on for hearing today.

Adv.

the Court made the follow ng

is allowed in terns of the signed order.

Kaur)

e.]



