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| TEM No. 103 Court No. 1 SECTI ON Xl

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Civil Appeal No. 4034 of 2001

Ram Preeti Yadav Appel lant (s)
VERSUS

U P. Board of High School & Intermnediate Education
& Os. Respondent (s)

(with office report)
Dat e: 03/09/2003 This/ These matter(s) was/were called on for hearing today.
CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR. JUSTICE S.B. SINHA
For Appellant (s)M. Y P Singh, Adv.
M. Chatanya Si ddharth, Adv.
M. Mikesh K Sharma, Adv.
M. Debasis Msra, Adv.

For Respondent (s)M. S Bhatnagar, Adv.
M. Navin Prakash, Adv.

M. Dinesh Dwi vedi, Sr. Adv.
M. Kaml endra M shra, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Heard counsel for the parties for 30 m nutes.

The appeal is allowed in terns of the signed order. There shall be no order as to costs.

REPORTABLE.
(D. P. WALI A) ( SURAJ PARKASH)
COURT MASTER COURT MASTER

(Signed Oder is placed on the file)

I'N THE SUPREME COURT OF | NDI A



Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4034 OF 2001

Ram Preeti Yadav .. Appellant(s)
VS.

U. P. Board of Hi gh School &
I nternedi ate Education & Ors...Respondent(s)

ORDER

In the year 1984, respondent No. 3 herein Mahendra Pratap Yadav appeared as a private candi dat
e in the Internediate Exani nation conducted by U P. Board of H gh School & |nternedi ate Educat
ion fromJanta Inter College, Azangarh (U.P.). VWen the results of Internediate Exam nation o
f the year 1984 were declared, the result of respondent No. 3 was shown as w thheld as a suspe
cted case of using unfair nmeans. He was issued a provisional mark-sheet w thout show ng that
his result for Internediate Exanmi nation has been withheld. It is really surprising that such a

mar k- sheet was issued to the respondent No. 3 by the Principal of the College inasnuch as h
is result was adnmittedly directed to be

wi t hhel d by respondent No. 1. Curiously enough, in another provisional marks-sheet which was

i ssued on or about 1.9.1986 by the Principal of the College the word "WB." i.e. result wthhe
Id finds place. It also stands admtted that the respondent No. 3 did not apply for nor was g
iven any final narks-sheet nor any certificate of passing the exam nation. |t appears that on

the basis of the provisional nmarks-sheet respondent No. 3 took his admission in B.A wthout
di sclosing the fact that his result has been withheld and passed the B. A Examination as well
as M A, Exami nation. Subsequently, he also got enploynent as a Teacher in Mathura Inter Colle
ge, Naharpur, Distt. Azangarh. It appears that in the year 1993 sonme inquiry was nade as rega
rds the passing of the Internediate Exam nation by respondent No. 3. The inquiry continued fo
r sone tinme and it is under such circunstances the Principal of Janata Inter Coll ege inforned
respondent No. 3 on 16.10.1996 that his result of Internediate Exanination of the year 1984 wa
s cancel | ed.

It is at this stage respondent No. 3 filed a petition under Article 226 of the Constitution ch
al l engi ng cancellation of his result of Internediate Exam nation of the year 1984, inter al
a, on the ground

(i) that he was not afforded any opportunity of hearing before cancellation of his Exami natio
n; (ii) that the cancellation after nore than 10 years was wholly arbitrary and illegal; and (
iii) that he having passed the B.A. and M A Examinations had secured appoi ntment as a Teacher
in the College and as such equity denands that the order cancelling the result of his Interne
di ate Exami nation of the year 1984 be set aside. A learned Single Judge of the Allahabad Hi gh
Court was of the viewthat in the instant case if the result of respondent No. 3 herein of |
ntermedi ate Examination is allowed to be shown as cancelled his career would be ruined and sin
ce he had passed the Hi gh School Examination in First Division, B.A Examination in Second Di
vision and M A Exanmination in First Division and by and | arge his academ c career is brillia
nt, the cancellation of his result is unreasonable. Consequently, the wit petition was allo
wed and order of cancellation of result of Internediate Exam nation was set aside. Aggrieved,
the appellant who is a coll eague of respondent No. 3 and is working in the same Institution w
herein respondent No. 3 is working as well as the Board of H gh School and Intermnediate Educat
ion filed special appeals before a Division Bench of the H gh Court. The Division Bench

summarily dismissed the appeals. It is against the said judgnent and order, the appellant is
in appeal before us.

The | earned counsel appearing on behal f of the appellant would subnit that having regard to t
he admtted fact that the respondent No. 3 did not pass his Internedi ate Exanination, he could
not have been appoi nted and consequently the question of considering his case for pronotion d



oes not arise. The l|earned counsel would submit that in a case of nmass copying, it may not be
possible to conply with the principles of natural justice.
M. Dinesh Dwivedi, the |earned senior counsel appearing on behalf of the first respondent, s
upported the case of the appellant and would further draw our attention to the statenents nade
in the counter-affidavit filed by the Board of H gh School & Internedi ate Education to the ef
fect that result of respondent no. 3 of Internediate Examination of the year 1984 was cancelle
d on 6.1.1985 after giving an opportunity of hearing to him
It was urged that the said information was given as per practice to the Centre for its comun
ication to respondent No. 3 and further the Board was not required

to inform each candidate individually about the cancellation of the result.
The | earned counsel appearing on behal f of respondent No. 3, however, on the other hand, woul
d submit that keeping in view the peculiar facts and circunstances of this case, the ends of |

ustice will be net if the first respondent is hereby directed to give a post-decisional. The
| earned counsel would contend that it is a fit case wherein equities should be adjusted keepin
g in view the fact that respondent No. 3 has now passed his B.A. and MA Examinations. 1In th

e alternative, it was urged, this Court nay direct the first respondent to allow the responden
t No. 3 to appear at the Intermedi ate Examination afresh
Havi ng heard the | earned counsel for the parties, we are of the opinion that the inmpugned judg
ment cannot be sustai ned.

Respondent No. 3 hinself in his counter-affidavit has drawn this Court’s attention to a judgm
ent of the Allahabad H gh Court dated 19th Septenber, 1983 relating to withholding of result b
y the first respondent, wherein it was directed:

"In cases of mass copying the Board will pass the final order within 15

days fromtoday and where the charge is of being caught red-handed the Board will pass final o

rders within six weeks fromthe date of the candidate give his explanation. |In any case, in w
hich the Board is unable to pass final orders within the aforesaid period, it will forth with
give to the respective candidates their marks sheets provisionally. In each case where the ma

rks sheet is given provisionally, the Board nay nmake the requisite endorsenent."”
(enphasi s suppl i ed)

Not only respondent No. 3 was aware of the said judgnent, it is also inplicit that the provisi
onal mark-sheet was given to himon the basis thereof. W, therefore, in this situation fai
to understand as to how a mark-sheet without the words "WB." could be handed over to responde
nt No. 3 by the Principal of the College. Respondent No. 3 presumably was aware of the entire
fact situation. In that view of the matter, he now cannot, in our opinion, plead his ignoran
ce about the entire fact. It is expected that a student who has taken admi ssion on the basis
of a provisional mark-sheet would keep a watch over the entire situation and woul d make repeat
ed enquiries as to what actions have been taken by the first respondent herein in the matter a
nd why final mark-sheet has not been issued.

It is also a natter of great suspicion as to how another marks-sheet was issued in his favour
on 1.9.1986 with the words "WB". particularly when the Principal of the College adnmttedly w
as made known about the order dated 1.9.1985 passed by the first respondent cancelling the exa
m nation of respondent No. 3. Thus, it is evident that a fraud was committed. Respondent No.
3is the sole beneficiary to the said fraud and it, as such, nust be presuned that he was a
party thereto.

Inits counter-affidavit, the first respondent inter alia stated:

"It is stated that the respondent No. 3 i.e. Sri Mahendra Pratap Singh appeared in intermediat
e exam nation of the year 1984 bearing Roll No. 575203, the result of the respondent No. 3 was
wi t hhel d on account of mass copying under WB. Category. The inquiry was nade and the charge
s were franed against him On hearing the matter and given opportunity to explain the respond
ent, and Nistaran Sanmiti duly constituted by the Board took decision dated 6.1.1985 to cance
the result of Internediate for the year 1984. It was duly served to the principal concerned t
0 convey with the decision taken by the Board. It was expected of the respondent No. 3 to get
aware the decision dated 6.1.1985 of mass copying at that tine. He did not care to know t he
deci sion and he further studied and got through the higher education. He obtained service app
ointment fraudulently with Sri



Mat hura Inter College, Naharpur, Azangarh ignoring the decision dated 6.1.1985. After a |apse

of 12 years with collusion of the principal Janta Inter H gher Secondary School, Mhul Azanga
rh, he received a letter dated 16.10.1996 in which cancellation of the Internedi ate exam natio
n of the year 1984 of the respondent No. 3 was inforned."

Apart fromthe fact that the narks-sheets issued by the Principal in the years 1984 and 1986
speak differently, by no stretch of imagination it can be presunmed that even when the second m
arks-sheet in the year 1986 was issued, respondent No. 3 was not aware of the order dated 6.1
1985 passed by the first respondent.

Fraud is a conduct either by letter or words, which induces the other person, or authority to

take a definite determ native stand as a response to the conduct of forner either by words or

letter. Al though negligence is not fraud but it can be evidence on fraud. [See Derry Vs. Pee
k (1889) 14 AC 337].
In Lazarus Estate Vs. Berly [(1956) 1 All ER 341] the Court of Appeal stated the |aw thus:

"I cannot accede to this argunment for a nonment "no Court in this land will allow a person to k
eep an advantage which he has obtained by fraud. No judgment of a Court, no order of a

M nister, can be allowed to stand if it has been obtained by fraud. Fraud unravels everything
". The Court is careful not to find fraud unless it is distinctly pleaded and proved; but onc
e it is proved it vitiates judgnents, contracts and all transactions what soever."

In S.P. Chengal varaya Nai du Vs. Jagannath [(1994) 1 SCC 1], this Court stated that fraud avo
ds all judicial acts, ecclesiastical or tenporal

Furthernore, it is surprising as to why the Principal of the College issued the letter dated 1
6- 10-1996 in favour of Respondent No. 3 stating:

"Your internmediate result which was WB. and with held. On your request several tinme | also w
rite to the U P. Board of Internedi ate Education, Allahabad. Wen no reply was received then
| sent the person to know the position

I amsorry to informyou on the basis of information received fromthe U P. Board of Interned
i ate Educational Allahabad that your WB. result of internediate exam nation with held for yea
r 1984 with roll No. 575203 has been cancelled. Make note of it that the tenporary posting by

me i s hereby cancelled.”

The said letter was considered to have given rise to a fresh cause of action in favour of the
respondent No. 3

in order to enable himto file the wit petition. Prior thereto, he adnittedly had fil ed anot
her wit petition before the Allahabad Hi gh Court being Wit Petition No. 35336 of 1995 where
n he inter alia prayed for the following reliefs:

"(i) issue a wit, order or direction in the nature of mandanus directing the respondents to d
eclare the result of the petitioner who has appeared in Internediate Exami nation - 1984 bearin
g Roll No. 575203.

(ii) issue and other suitable wit, order or direction as this Hon ble Court may deemfit and
proper under the facts and circunstances existing in the present case.

(iii) award costs of this petition in favour of the petitioner."
The said wit petition was di sm ssed.

Havi ng found that he did not get any relief in the said wit petition No. 35336 of 1995 he fi
led the Wit Petition No. 39905 of 1996 questioning the aforenentioned order dated 16.10. 1996
It is stated that the said letter dated 16.10.1996 gave rise to a fresh cause of action

It is relevant to note that the Principal of the College even in its letter dated 16.10.1996
does not state that an order dated 6.1.1985 was issued against himby the first respondent can
celling his exam nation. Even in the said letter dated 16.10.1996 the copy of the said order
has not been annexed. It is also pertinent to note that the Principal of the College not only

had i ssued the aforenentioned mark-sheets in the year 1984 and 1986 and al so the said letter
dated 16.10.1996 but fromthe tenor of the letter it appears that he al so nade tenporary posti



ng of responding No. 3. Curiously enough, respondent No. 3 in his counter-affidavit states th
at the Prinicpal, Janta Inter College, Mahul has nothing to do with his appointnent. Under wh
at circunstances therefore the third respondent’s posting was cancelled is anybody’s guess.
As regard the subm ssion of the |earned counsel to the effect that the first respondent shou
d be directed to give an opportunity of hearing to the respondent No. 3 at this stage cannot b
e acceded to. As noticed hereinbefore, it is the positive case of the first respondent that a
n opportunity of hearing had been given to himby the first respondent. Secondly, in a case
of

mass copying the principles of natural justice need not be strictly conplied with.
I n Madhyani ¢ Shi ksha Mandal, M P. Vs. Abhilash Shiksha Prasar Samity and Gthers [(1998) 9 SCC
236] this Court observed:

"In the face of this material, we do not see any justification in the Hi gh Court having interf
ered with the decision taken by the Board to treat the exam nation as cancelled. It is unfort
unate that the student community resorts to such nethods to succeed in examnations and then s
ome of themcone forward to contend that innocent students become victinms of such m sbehaviour
of their conpanions. That cannot be helped. 1In such a situation the Board is left with no a
Iternative but to cancel the examnation. It is extrenely difficult for the Board to identify
the innocent students but one has to appreciate the situation in which the Board was placed a
nd the alternatives that were available to it so far as this exam nation was concerned. It ha
d no alternative but to cancel the results and we think, in the circunstances, they were justi
fied in doing so. This should serve as a |l esson to the students that such mal practices will n
ot help them succeed in the exam nation and they may have to go through the drill once again.
We also think that those in charge of the exaninations should also take action against their
Supervisors/ Invigilators, etc., who either permt such activity or becone silent spectators t
hereto. |If they feel insecure because of the strong-arm

tactics of those who indulge in nal practices, the remedy is to secure the services of the Unif
ormed Personnel, if need be, and ensure that students do not indulge in such nmal practices.”

Furthernore, it is the adnmitted case of the parties that the records have been weeded out. T
he first respondent in its counter-affidavit before the H gh Court not only stated so but also
filed weeding schedules with a suppl enentary counter-affidavit.
In that view of the matter, affording an opportunity of hearing to respondent No. 3 at this s
tage would end in a futile exercise.
The | earned Single Judge in the aforenentioned situation was not correct in proceeding on the
basis that the respondent No. 3 was not communicated with the result. A presunption against h
i mnmust be raised particularly having regard to the fact that he had not been able to produce
any material to show as to why no attenpt was nade by himto obtain a final marks-sheet and/or
certificate for passing the exam nation
We are al so unable to issue any direction to the first respondent to allow the third responden
t to sit at the Internediate Exanmination at this stage; having regard to the fact that the r
elevant rules in this regard have

not been placed. W may, however, observe that if he is entitled to take the said Exam nation
inlaw, he may be permtted.

Further, we find that there is no equity in favour of respondent No. 3, inasnuch as he knew th
at his result has been w thheld because of the allegation of having used unfair neans in the E
xam nation. Suppressing this fact, he took adnission in B.A and studied further

W are, therefore, of the viewthat the Hi gh Court conmmitted error in allowing the wit petiti
on filed by respondent. No. 3. Consequently, the order under challenge and that of the |earne
d Single Judge, are set aside. The appeal is allowed. There shall be no order as to costs.

..................... CJI (V. N. KHARE)

(S.B. SINHA)

New Del hi ;
Sept enber 3, 2003.






