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AN MATTER
SUPREME COURT OF I NDI A

RECORD COF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No.19569-19570/ 1999

(From the judgenent and order dated 22/09/1999 in APOT 73/99 and APOT
No. 193/ 99 of The H GH COURT OF CALCUTTA)

JATAN SURANA Petitioner (s)
VERSUS

| NDI AN BANK & ORS. Respondent (s)

(Wth prayer for interimrelief and office report )

( For Final Disposal )

Wth

SLP( C) No. 131- 132/ 2000

( Wth prayer for interimrelief and office report )

( For Final Disposal )

SLP( C) No. 4817- 4818/ 2000

( Wth prayer for interimrelief and office report )

( For Final Disposal )

Date : 24/04/ 2003 These Petitions were called on for hearing today.
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HON BLE MR JUSTICE S.N. VARI AVA
HON BLE MR JUSTI CE BRI JESH KUMAR
For Petitioner (s) M. Sudhir Chandra, Sr. Adv.

in SLP 19569-19570/99 M. Ranjan Mikherj ee, Adv.

in SLP 131-132/2000
M. Parijat Sinha, Adv.

in SLP 4817-4818/ 2000
Sumant Batra, Adv.
Manj ul a Gupta, Adv.
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For Respondent (s) S. K. Bhattacharya, Adv.
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Sanj ay Kapur, Adv.
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UPON hearing counsel the Court nmade the foll ow ng

ORDER
.......... [ [ 1 [ |
SP2
M. Sudhir Chandra, |earned senior counsel for
the petitioner resuned his argunments at 10.30 A M and
concluded at 11.40 A°M Thereafter, M. Sumant Batra
| earned counsel started his argunents and concl uded at
12.05 P.M Thereafter, M. Sumant Batra, |earned
counsel comenced his argunents and concluded at 12.10
P.M Thereafter, Dr. Rajeev Dhavan, |earned senior
counsel comenced his argunents and concluded at 12.20
P.M
Leave granted.
The appeals stand dismissed in ternms of the
si gned order.
. SP1
(K. K. Chaw a) (Jasbir Singh)
Court Master Court Master
[ Signed order is placed on the file]
. PA

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOCS. OF 2003
(Arising out of SLP (Civil) No.19569-19570 of 1999)

Jatan Surana .. Appel I ant
Ver sus

I ndi an Bank and ot hers .. Respondents

W TH

Cl VI L APPEAL NCS. OF 2003

(Arising out of SLP (Civil) No. 131-132 of 2000)

AND

CIVIL APPEAL NOCS. OF 2003

(Arising out of SLP (Civil) No. 4817-4818 of 2000)

ORDER

Leave granted.
Heard parties.

These appeal s are agai nst an order dated 22nd Septenber, 1999
passed by the Division Bench of the Calcutta H gh Court in Appeal
No. 73 of 1999 and Appeal No.193 of 1999.

Briefly stated the facts are as foll ows:

One Dwarka Industrial Devel opment Pvt. Ltd. (hereinafter



referred to as "Dwarka") were | essees in respect of Preni se No.14A,
Canal Street, Calcutta and a factory at Sonarpur. The said Dwarka
owed anounts to Industrial Reconstruction Bank of India (hereinafter
referred to as "IRBI") as well as the Indian Bank. The |and, building
and nachineries were nortgaged to | RBI whereas a charge was
created in favour of the Indian Bank in respect of the current assets.
The Directors of the Conpany had al so gi ven personal guarantees to
I ndi an Bank.

On 4th February, 1997, IRBlI filed an application under Section
40 of the Industrial Reconstruction Bank Act, 1984, for sale of the
assets nortgaged to it. |In that application Indian Bank was
i npl eaded as a party. Thereafter, Indian Bank filed proceedi ngs for
recovery of its amounts before the Debt Recovery Tribunal

In the application filed by IRBI, under Section 40, on 20th
February, 1997, an interiminjunction was granted and a Recei ver was
appoi nted of the properties.

On 8th July, 1998, worknmen of Dwarka filed Application GA No.
2609/ 1998 to intervene (in the application filed by IRBl under Section
40). The worknmen al so sought a direction that the assets of Dwarka
be sold to M. Jatan Surana or his nomnee for a sumof Rs. 65 | acs
and that out of that a sumof Rs. 26 lacs be paid to themtowards
their dues. It nust be nentioned that this figure of Rs. 65 | acs was
arrived at because the val uer appointed by I RBI had val ued the
property at Rs. 65 lacs. No interimorders were passed on this
application of the workmen. That application was adjourned from
time to tine.
The Calcutta High Court closed for Durga Puja vacations in
Cct ober, 1998. On 7th COctober, 1998, the worknen filed another
Application praying that their earlier application be taken up for
expedi tious hearing and that the property be sold to Jatan Surana for
a sumof Rs. 82 lacs out of which a sumof Rs. 26 lacs be paid to
themand the rest be paid to IRBI. This application was given
tenporary registration No. 1352/98. This application was placed on
Board before the Vacati on Judge on 8th Cctober, 1998. The Vacation
Judge takes up this application for final hearing. He also takes up
for hearing the earlier application filed by the workers and the
application filed by IRBI even though those applications were not on
board on that day. Wthout even issuing a notice to any party the
Judge proceeds to pass an order of sale of the property to Jatan
Surana in a sumof Rs. 82 lacs, out of which Rs. 26 |lacs were to be
paid to the workers and the balance Rs. 56 lacs to |RBI.

Jatan Surana pronptly pays Rs. 56 lacs to IRBI. He also pays a
sum of Rs.15 lacs to the workers. On 8th Decenber, 1998 the
Recei ver executes a conveyance in favour of Jatan Surana even
though a sumof Rs. 11 lacs still remained to be paid by Jatan
Surana. This sumis deposited in Court after the conveyance was
executed. Thereafter Jatan Surana takes possession of the property.
One Prerna Rex, who clained to be a tenant in the property, opposes
the taking of possession by Jatan Surana. An application is nade on
5th February, 1999, before the sanme Judge who passed the order in
the vacation, and a direction is obtained that police render help to
Jatan Surana in obtaining possession. As a result thereof Prerna Rex,
who was not a party to any of the proceedi ngs, was di spossessed
fromthe prenises.

Thereafter, Prerna filed Appeal No. 193 of 1999 and I ndi an Bank
Appeal No. 73/99. These two Appeal s have been di sposed of by the
i mpugned judgnment. The Division Bench has set aside the sale in
favour of Jatan Surana. The Court has held that the provisions of

| aw, regarding sale of property, have not been followed. It has also
been held that a fraud has been played in connivance with the
workers, Surana and IRBI. It has been held that the valuation

obtained by IRBI was not on correct basis. After setting aside the
sal e, directions have been given (a) that IRBI nust return the sum of
Rs. 56 lacs to Jatan Suraja; (b) that workers nust return the sum of
Rs. 15 lacs to Jatan Surana; (c¢) that Rs. 11 |l acs (which had been
deposited by Jatan Surana) be returned to Jatan Surana; and (d) that
the application under Section 40 be proceeded in accordance with
| aw.

These Appeal s have been filed by Jatan Surana, workmen of



Dwarka and I RBI respectively. |In fairness to counsel, it nust be
stated that it was not argued that the sale was in confirmation wth
law. It was, however, submitted that the value of the property, as
per the valuation report, was only Rs. 65 |l acs, and that accepting Rs.

82 lacs was reasonable. On behalf of IRBI it was subnitted that

| RBI took a commercial decision to accept Rs. 56 lacs in full and fina
settlenent of its claimof Rs. 1.05 crores. It was subnitted that
Jatan Surana was an i ndependent third party who had parted with

| arge sunms of nmonies. 1t was submtted that Jatan Surana had spent
anot her sumof Rs. 60 lacs to inprove the property. It was submitted

that the sale should thus be allowed to stand even though it was not
in accordance with | aw.

It was subnmitted that |ndian Bank was present at the tine the
Order dated 8th Cctober, 1998 was passed. It was submitted that
I ndi an Bank had attended the neeting held by the Court Receiver. It
was subnmitted that they had acqueased in the order of sale and thus
had no right to file an Appeal. It was conceded that Prerna Rex had a
right to file an Appeal. It was however subnitted that Jatan Surana
was not opposing the direction passed by the Division Bench to return
possession to Prerna Rex. It was submitted that Prerna Rex was thus
not affected by the sale and should not be allowed to conplain.

It was subnmitted on behalf of Jatan Surana that, if the Court
was not inclined to uphold the sale, then IRBI should be directed to
return the sumof Rs. 56 lacs along with interest thereon at a
reasonable rate. It was subnitted that the direction regarding return
of Rs. 15 lacs by the workers was inpractical and that the direction
shoul d be nodified to provide that the sumof Rs. 15 lacs, wth
interest thereon, be returned to Jatan Surana fromthe proceeds of
the property obtained fromany future sale.

We find no infirmty in the inpugned judgnent. Facts are
glaring. They show that there was an understandi ng between the
wor kers, Jatan Surana and IRBI. The whole attenpt was to grab
(transfer to Jatan Surana) val uable property at a throwaway price
The conduct of the Receiver and the Court i.e the vacation Judge, in
this episode, |eaves nuch to be desired. No interimorders were
passed on the workers application. One fails to understand how
anot her application could have been filed in the vacation. It is all the
nmore shocking that it is pronptly taken up by the Vacation Court,
along with applications which were not on Board and an order of sale
passed wi thout giving any opportunity to any party to file a reply and
wi t hout even naking any attenpt to ascertain whether a higher price
could be obtained. It is also regrettable that the same Judge,
thereafter, on 5th February, 1999, passes an order directing police to
assi st Jatan Surana and the Receiver in taking forcible possession
froma party who had not been heard and who had not even been
i npl eaded in any earlier proceeding. The receiver had al so acted
wi th undue haste in executing a conveyance in favour of Jatan Surana
before the entire price was paid and in assisting in getting possession
fromthird parties. The further fraud was that even though what had
been nortgaged to IRBlI in 14A, Canal Street, was | and adneasuring
13 Cottahs. Yet the conveyance purports to convey 21 Cottahs. W
agree with the subnmi ssion on behalf of Prerna that the conduct of the
Receiver in these matters requires |looking into by the High Court.

We find it difficult to believe that a public body Iike IRBI had so
pronptly taken a decision to accept a sumof Rs. 56 lacs in full and
final settlement of its claimof nore than Rupees one crore. It could
not be shown to us who, in IRBlI, took that decision, under what
authority and at what stage such a decision was taken. W direct
that IRBI hold an inquiry into this matter and ascertai n whether the
Board had taken such a decision. |f not then action nmust be taken
departnental |y, against the officer who pernitted such val uabl e
property to be sold in this manner and al so caused a | oss of Rs. 26
| acs by agreeing that that anount be paid to the workers when under
the Act all the anpbunts are to cone to | RBI.

We thus see no reason to interfere. The sale has been
correctly set aside. The other directions which have been given nust
follow the setting aside of the sale. It is clarified that the conveyance
executed by the Receiver stands cancell ed.

In our view, Jatan Surana is not as innocent as he makes



hinself out to be. He is responsible for what has happened.

Consi dering the fact that he has been in possession and used the
property for all these years, we see nothing wong in the direction to
return Rs. 56 |lacs without interest.

It is possible that Jatan Surana nmay not be able to recover Rs.
15 lacs fromthe workers, but we see no reason to interefere with
that direction. M. Jatan Surana nmust bear the concequences of his
attenpt to grab the property. It will be for himto recover, if he can.
Accordingly these Appeals stand dism ssed. Receiver is
directed to take back possession forthwith fromJatan Surana if
necessary with police help.

Calcutta High Court will now proceed to dispose of the
application filed by IRBI, under Section 40, on nerits and in
accordance with law. The learned Chief justice is requested to ensure
that the Judge who passed the Order of sale does not deal with this
matter at any stage. It is expected that now a proper valuation wll
be first obtained. Then the sale, if any, will only be by a public
auction after giving proper notices in prom nent newspapers. Jatan
Surana will be at liberty to participate in the auction sale if he so
chooses to do so. He will also have an opportunity to nmeet the
hi ghest bid. |If he neets the highest bid the property to be sold to
Jatan Surana at that price.

It is clarified that the order directing return of possession from

Jatan Surana to Prerna Rex stands.

&8 & & & & &&&&E&E&EK & &E&E& & & ..
(S.N. Variava)

New Del hi , & & & & & & &&&&E&&E&&&E & & & ..
April 24, 2003 (Brijesh Kumar)



