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UPON hearing counsel the Court nade the foll ow ng

ORDER
The Appeal is di sm ssed in terns of t he si gned
reportabl e judgnent pl aced on t he File. In view of t he
judgnent no orders are called for on the I.A
(A. D. Sharnma) (Vi jay Dhawan)
Court Master Court Master
[ Reportabl e judgment is placed on the File]
REPORTABLE

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQO(s). 1558 OF 1999



JAGAT RAM Appel lant (s)

VERSUS
VARI NDER PRAKASH ....... Respondent ( s)
JUDGMENT
B. P. Singh, J.
Thi s appeal by speci al | eave is directed agai nst t he

j udgnent and order dat ed 3.10. 1997 of t he Singl e Judge of t he

H gh Court of H machal Pradesh, Shimla in regular second appea

no. 410 of 1991. The appellant before wus is the plaintiff whose suit

for possession was di smissed by the H gh Court holding that the

suit was barred by limtation. The correctness of the judgnent is

i mpugned before us.

The facts not in dispute are as foll ows:

One Sunder owner of the suit land, died |eaving behind

hi s wi dow  Snt. Ki r pi and t wo daught ers, nanel y St . Manshan

and Smt. Sita Devi. The appellant-plaintiff, nanely Jagat Ram is



the son of Snt. Manshan whil e Varinder Prakash clained to be son

of Snt. Sita Devi but adopted by Smt. Kirpi - w dow of Sunder.

Sunder had execut ed, during his life tinme, a gift deed on

23.6.1920 in favour of his daughter Snt. Manshan (nother of the

plaintiff). He died on 17.9.1941. On 3rd August, 1945, Snt. Kirpi,

wi dow  of Sunder filed sui t agai nst St . Manshan whi ch finally

resulted into a conpronmise to the effect that Smt. Kirpi will enjoy

the suit property as long as she was alive and after her death the

property will be i nherited by her daught er Manshan. It appears

that on 23.8.1958, Snt. Kirpi executed an adoption deed in favour

her second daughter’s son, namely Varinder Prakash - def endant

and al so executed gift deed in his favour. Smt . Manshan, nother

of the plaintiff, filed a suit on 27.5.1959 for cancellation of the gift

deed and for a declaration that the adoption was illegal. The suit
was decreed by the Trial Court on 16.1.1960. On 5.9.1967, Snt.
Kirpi, wi dow  of Sunder, di ed. The decree obt ai ned by St .

Manshan was ultimately challenged in Letters Patent Appeal before



t he Hi gh Court by t he def endant , whi ch was di sm ssed on

18.11. 1981.
After t he di smi ssal of t he Letters Pat ent Appeal on
18.11. 1981, Snt . Manshan filed t he i nst ant sui t for recovery of

possession of the suit land on 14.12.1982. The suit was di sni ssed

by the Trial Court by judgnment and decree dated 24.6.1986 hol di ng

that the suit was barred by limtation. However, the judgnent and

decree of the Trial Court was upset by the Additional District Judge

by judgnent and decree of 19th Sept enber, 1991. The af oresai d

judgnent and decree of the appellate Court was challenged before

the Hi gh Court in the second appeal and the sane was all owed by

the Hi gh Court by its judgnent dated 3rd Cctober, 1997. The High

Court held that under the conpromise of 3rd August, 1945 a right

was conceded in favour of Kirpi to enj oy t he suit land during her
life time. The Hi gh Court further hel d t hat Ki r pi had no pre-
exi sting right of nmaintenance, and therefore, the case was covered

by Section 14(2) of the Hi ndu Succession Act and not by Section 14

(1). However, t he Hi gh Court hel d t hat t he Sui t filed by t he



appel lant-plaintiff on 14.12.1982 was barred by limtation since the

wi dow  had di ed on 5.9.1967 and t he sui t for possessi on was not

filed within 12 years of her death.

Lear ned counsel for t he appel | ant ur ged bef ore us t hat

while wunder the old Limtation Act, Article 141 governed the case,

so far as the Limtation Act of 1963 is concerned the |legal position

has changed. The Hi gh Court fail ed to notice this change in | aw

and erroneously hel d on t he basi s of t he limtation prescri bed

under the old Limtation Act that the suit was barred by limtation

In our Vi ew, t he Hi gh Court was right in hol di ng t hat t he

suit was barred by limtation. Article 65 of the Linitation Act, 1963

prescri bes t he period of limtation for possessi on of i movabl e

property or any interest based on title where the suit is by a Hindu

or Muslim entitled to possessi on of i movabl e property on t he

death of a Hindu or Muslimfenale. Article 65(b) in express terns

provides that "the possession of the defendant shall be deenmed to



becone adverse only when femal e dies". The linmtation prescribed

is 12 years beginning from the date when the possessi on of

def endant becones adver se to t he plaintiff. Lear ned counse

submtted that in view of Article 65 of the Limtation Act, 1963 the

t he

sui t had to be filed wthin 12 years from the date on which

possessi on of the defendant becane adverse and, therefore, it was

imaterial as to when the H ndu fermale died. It is not possible to

sustain the contention because the Article itself provi des t hat

possessi on of t he def endant shal | be deened to becone adver se

only when t he femal e di es. Thus, there is no scope for t he

argunent that linmtation does not run fromthe date on which the

H ndu fenale died and that it would start running from sone other

dat e. In our Vi ew, t he Hi gh Court has rightly hel d t hat

shoul d have been filed by the plaintiff within 12 years of the death

of the Hndu fenmale, nanely Snt. Kirpi, and the same having not

been filed Wit hin 12 years was barred by limtation. Much

sought to be nade of the pending litigation relating to the adoption

t he

t he

was

t he

sui t



and gift deed execut ed in favour of the defendant. It was

cont ended bef ore us t hat since t he matt er was still pendi ng and

t hough t he plaintiff’s Sui t had been decr eed on 16. 1. 1960, t he

plaintiff could not have filed the instant suit till such time as the

Letters Patent Appeal was not dismissed by the H gh Court i.e. till

18. 11. 1981. The subm ssi on has no subst ance because in t he

litigation which was pending before the High Court the plaintiff had

not cl ai med possession of the suit land. The Hi gh Court has rightly

pointed out that even if the plaintiff had sought anmendnent of the

pl eadings in the pending matter and clai ned decree for possession

the legal position would have been different. He having not done

so, he shoul d have filed t he sui t for possessi on of t he sui t | and

within 12 years of the death of Snt. Kirpi, which he failed to do.

W find no reason to set asi de the judgnent of t he Hi gh

Court. This appeal is therefore dism ssed.



(ALTAMAS KABI R)
New Del hi

March 22, 2006



