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ARl JI T' PASAYAT, J.

Appel lant calls in question legality of the judgment rendered by
a Division Bench of the Madhya Pradesh H gh Court at Jabal pur upsetting
judgrment of a |learned Single Judge who held that the Minicipal Council
Kynore, presently known as Kynore Nagar Panchayat (hereinafter referred
to as the 'Muinicipal Council’) is bound by the Government O der dated
15.12. 1995 issued by the State Government under the Madhya Pradesh
Muni ci palities Act, 1961 (in short the 'Act’). Learned Single Judge was
of the view that the power vests wth the State Governnent who issued
the said Government Order and there is no justification on the part of
the Municipal Council in nmaking the inpugned demands on the basis of
rates fixed by it. It was consequentially declared that the present
appel l ant was not liable to pay the differential sumand was only
required to pay tax at the rate of 0.20% as fixed by the State
Gover nment .

The factual position which is alnpbst undisputed is essentially as
fol |l ows:

The appel |l ant, a conpany regi stered under the Conpanies Act, 1956

(in short the ' Conpanies Act’) has its head office at Bonbay and is
engaged i n manufacture of various kinds of cement. It has one cenent
manuf acturing plant at Kynore known as Kynore Cenent Works. On 2.5.1991
the Municipal Council in exercise of powers conferred under Section
127(1) (xvi) of the Act had resolved to inpose export tax on cenment and
ot her commodities which are exported fromthe linmts of the Minicipa
Council. A Notification was duly published in the Oficial Gazette on
12.7.1991 levying termnal tax on cenent at the rate of 0.50 per cent
on the price of the cenent. Challenge was nade to the said Notification
before the H gh Court and ultimately before this Court but w thout any
success.

Undi sputedly, the Notification dated 2nd May, 1991 was issued in
exerci se of power conferred under sub-sections (5) and (7) of Section
129 of the Act. The State Governnent accorded sanction to the proposa
of the Municipal Council for inposition of term nal tax wi thin whole of
the municipality in terms of clause (xvi) of sub-section (1) of Section
127 of the Act. Thereafter, the State CGovernnent issued a Genera
Crcular i.e. Governnent Order dated 15.12.1995 indicating that there
must be uniformty in the rates of export tax all over the State of
Madhya Pradesh. So far as cenent is concerned, the rate prescribed was
0.20 per cent on the price of the cenent. The appellant received a
notice on 6.8.1996 followed by a letter dated 23.8.1996 requiring
paynment of export tax at the rate of 0.50 per cent on the price of the
cenent as was prescribed in the Notification dated 2.5.1991. Since the
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appel | ant was paying tax at the rate of 0.20 per cent it was directed
to pay the differential anount.

Awit petition was filed by the appellant questioning the
demand. It was contended that the Municipality is only entitled to
recover the export tax on cenent at the rate prescribed by the State
Government and not as clainmed by the nmunicipality. It cannot inpose tax
on its own as the inmposition is always subject to the approval of the
State CGovernment. Since the State CGovernment in order to bring
uniformity all over the State of Madhya Pradesh had issued a Governnent
Order dated 15.12.1995 fixing the rate at 0.20 per cent on the price of
cenent, the Municipal Council cannot recover the tax at the old rate.

The writ petition was contested by the Minicipal Council and it
was stated that there cannot be any challenge to its conpetence to
recover the export tax on cenent at the rate prescribed by the
Notification dated 2.5.1991 and the order passed by the State
CGover nrent. cannot override the said Notification.

Lear ned Singl e Judge cane to hold that the Minicipal Counci

cannot recover the tax at the old rate being of the view that when the
State CGovernment acted in terms of Sections 127 and 129 of the Act, the
Muni ci pal Council had-no option but to obey. It is to be noted that
there were two wit petitions filed by the two different assessee and
one of themwas by the present appellant.

Learned Single Judge’s order was challenged by filing two Letter

Pat ent Appeal s. By the inmpugned judgnent, the Division Bench held that
the levy was a legislative function of the Municipality and the State
Governnment did not have a statutory power tointerfere with the |evy.
According to the Division Bench, the Notification dated 2.5.1991 held
the field and the | egislative enactnent coul d not have been subjugated
or superseded by exercise of the power by the State CGovernnment under
any statutory provision or executive instruction. Once the executive
function had been exerci sed by the Minicipal Council and the |evy had
been i mposed, the State Government could have only undone the sane by
anot her | egislative enactnent as contenpl ated under 'sub-section (2) of
Section 127 of the Act as it stood at the rel evant ‘point of tinme by
fram ng rul es which were subsequently franmed under Section 355 read
with Section 127(1)(xvi) of the Act. The rul es were known as Term na
Tax (Assessnent and Col |l ection) on the Goods exported from Madhya
Pradesh Municipal Limts Rules, 1996 (in short the 'Rules’). The Rul es
were published in the official Gazette on 7.3.1997.

In support of the appeal, |earned counsel for the appellant
submitted that the relevant period to which the dispute relates is from
January to June, 1996. He subnitted that the view taken by the | earned
Single Judge is the correct view On a bare reading of various
provi sions the position is clear that the D vision Bench's view that
the Municipal Council had the |egislative competence to | evy the tax
and that the State’'s role in the whole schene was not in any way
i ntended to override the powers conferred on it is wong.

In response, |earned counsel for the Minicipal Council submtted
that the Division Bench has rightly come to hold that the State
CGovernment’s role was really advisory and it cannot be said that the
State’s Government Order/Circular which was nmerely in the nature of
instruction had the effect of overriding the Notification dated
2.5.1991.

In order to appreciate the rival subm ssions it would be
necessary to take note of the provisions of Sections 127, 129, 130 and
131 as they stood at the relevant point of tinme. They so far as
rel evant read as foll ows: -
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"Section 127- (1) A Council mmy, fromtine to tine,
and subject to the provisions of this Chapter, and
any general or special order which the State
Government may nake in this behalf, inpose in the
whol e or in any part of the Miunicipality any of the
foll owi ng taxes, for the purposes of this Act,
nanel y: -

XXX XXX
(v) an octroi on animals or goods brought wthin
the limts of the Municipality for sale, consunption
or use within such limts;

XXX XXX

(xvi)a term nal tax on goods or \animals inported into
or exported fromthe limts of the Minicipality:

Provided that a term nal tax under
this clause and an octroi under cl ause

(v) shall not be in force in any
Muni ci pality at the same time;

XXX XXX

(xxiii)any other tax, which the State Legislature has
power to inpose under the Constitution of 1India.

XXX XXX

(2) The State CGovernnment may, by rul es made under this Act, -

(a) regul ate the inposition, assessnent and
col l ection of taxes under this Act;

(b) prevent the evasion of taxes inposed under
this Act; and

(c) prescribe the maxinumand minimumlimts as
to the ampbunt or rate of any tax.

XXX XXX XXX

(4) Subject to the provisions of Article 277 of the
Constitution of India, any tax which i mediately before
the commencenment of this Act, was being lawfully |evied
by the Minicipal Committee, Minicipal Council or
Muni ci pal Board, as the case may be, notw t hstanding
that such tax is not specified in sub-section (1), shal
continue to be levied by the Council

(5) The inposition of any tax under this section
shal | be subject to the provisions of any other
enactment for the tine being in force.

Section 129: Procedure in inposing taxes: (1) A
Council may pass a resolution to propose the
i mposition of any tax under section 127. The proposa

XXX

XXX

XXX

XXX
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shal | define the class of persons or description of
property proposed to be taxed, the anpbunt or rate of
the tax to be inmposed and the system of assessnent and
collection to be adopted.

(2) When such a resolution has been passed, the
Council shall publish a notice in the prescribed form
and manner along with the resol ution

(3) Any inhabitant of the Municipality objecting to
the proposed tax may, within thirty days fromthe
publication of the notice, submit his objection, in
witing to the Council

(4) The Council shall take the proposal and al

obj ections received thereto into consideration at a
speci al meeting, and may nodi fy the proposal so as
not to affect their substance, and may then forward
themto the State Governnent, along with al

obj ections received, its decisions thereon and its
reasons therefor. If the Council decides to nodify
the proposals so as to affect their substance, it
shal I punish them again in the manner prescribed in
sub-section (2) along with a notice indicating that
they are in nodification of those previously
publ i shed for objection

(5) The State Governnent nay, on receiving such
proposal either refuse to sanction them or sanction
t hem

(i) wi t hout nodification or with such
nodi fi cati ons not involving in

i ncrease of the proposed rate as it

thinks fit; or

(ii) subj ect to such condition as to the
application within the Miunicipality to

any purpose or purposes of this Act as

may be specified, of the whole or any

part of the proceeds of such tax, as

it my deemfit.

(6) No nodification affecting the substance shal
be made under sub-section (5), unless and until the
nodi ficati on has been accepted by the Council at a
speci al neeting.

(7) I f any proposal for taxation has been
sanctioned under sub-section (5), the State Governnent
may, by notification direct the inposition of the tax
as sanctioned from such date which shall not be
earlier than thirty days fromthe date of publication
of such notification as may be specified therein, and
thereupon the tax shall cone into effect as fromthe
date so specified

Provi ded that where the tax so inposed is payable
annual | y-

(1) the tax shall becone payable with effect
fromthe Ist day of April, Ist day of

July, Ist day of Cctober or Ist day of

January, as the case may be, next

foll owi ng such inposition;
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(ii) and becones payabl e on a date other than

the Ist day of April, it shall be payable

quarterly till the Ist day of April next

fol |l ow ng.

(8) A notification of the inmposition of a tax under

this section shall be conclusive evidence that the
tax has been inposed in accordance with the
provi sions of this Act.

Section 130- Abolition or variation in tax: The
Council may, with the prior approval of the State
Government, abolish, suspend or reduce the rate of
any tax.

Section 131- Power of State CGovernnent in regard to
relief in taxes: |If, on a conplaint nade to it or
ot herwise, it appears to the State CGovernnent that
any tax levied by a Council is unfair inits

i nci dence or that such |levy or any part thereof is
obnoxi ous-to the interest of the inhabitants of the
Muni cipality, it may, by an order, require the
Council to rempove the objections to any such tax
within such time as may be specified therein, and on
the failure of Council to conmply with the order
within the tine so specified to the satisfaction of
the State Governnent, the State Governnent may, by
notification and subject to such conditions or
restrictions as may be specifiedtherein, abolish,
suspend or reduce the ampunt or rate of any tax.

A bare reading of Section 127 shows that the Minicipal Counci
may fromtime to time and subject to the provisions of the Chapter
(i.e. Chapter VIl relating to "Minicipal Taxation") in question and its
general or special order which the State Government may make in that
behal f inpose in the whole or in any part of the Minicipality any of
the taxes for the purposes of the Act.

The present dispute relates to clause (xvi) of sub-section (1) of
Section 127 of the Act. Under the constitutional schenme the power to
| evy the tax of the nature |evied under Section 127 of the Act is that
of the State Government which is clear fromthe fact that though the
Council may inpose any tax for the purposes of the Act, the sane is
subj ect to any general or special order which the State Governnment may
make in that behal f. Furthernore, sub-section (2) of Section 127
aut horises the State Governnent to regulate the imposition, assessnent
and col l ection of tax under the Act and al so prescribes the maxi mum and
mnimmlimts as to the anount or rate of tax. The position is al so
clear fromclause (xxiii) which enpowers the Miunicipality to |levy such
tax, which the State Legislature has power to inpose under the
Constitution of India. The source of power to levy is the one conferred
on the State Legislature. The Minicipality does not have any
i ndependent source. The power under Section 127 is exercised by the
Muni ci pality by delegation and is a case of del egated | egislation.
Section 129 is the procedural section dealing with the procedure for
i mposi ng taxes. The conditions contenplated in Section 129 are: (a)
proposal to be passed by the Council for the purpose of inposition of
any tax under Section 127; (b) when a resolution in terms of sub-
section (1) is passed the Council is required to publish a Notification
in the prescribed formand manner along with the resolution; (c) under
sub-section (3) any inhabitant of the Municipality nay submit his
objection in witing to the Council within the specified period; (d)
under sub-section (4) the proposal and all objections received thereto
are to be placed for consideration at a special neeting. The procedure
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to be foll owed when the Council decides to nodify the proposal is also
i ndi cated. Sub-section (5) is very relevant for the present dispute in
the sense that on receiving the proposal the State Government has two
options. It nmay either sanction the proposal or refuse to sanction the
same. Wen the State CGovernnent sanctions the proposal with

nodi fication or with such nodification not involving in increase of the
proposed rates as it thinks fit or subject to such conditions as to the
application within the Municipality to any purpose or purposes of the
Act which may be specified regardi ng application of the whole or any
part of the proceeds of the tax. When any proposal for tax has been
sanctioned under sub-section (5), the State CGovernnent may under sub-
section (7) by Notification direct the inposition of the tax as
sanctioned in the manner prescribed. Sub-section (8) provides that when
a Notification of the inposition of tax under the Section is issued the
same is conclusive evidence that the tax has been inposed in accordance
with the provisions of the Act. Sub-section (6) is of great inportance
in the sense that no nodification affecting the substance under sub-
section (5) shall be nade unless and until the nodification had been
accepted by the Council at a special neeting. Section 130 deals with
abolition or variation in tax by the Council with prior approval of the
State CGovernnent. Section 131 deals with power of the State Governnent
having regard to the relief in taxes. The provision can be set in

noti on on recei pt of any conplaint or suo notu by the State Government.
In the latter case, the State Governnent can act if it appears to it
that any tax levied by Council is unfair in its incidence or that |evy
or any part thereof i's obnoxious to the interest of the inhabitants of
the Municipality. In either of the situations, the State Government nay
require the Council to renmove objections to any such tax within a
specified time and in.case the Council fails to conply with the order
within the tine so specified to the satisfaction of the State
Government, it may by Notification and subject to such conditions or
restrictions as may be specified abolish, suspend or reduce the anount
or rate of any tax.

At this juncture, it would be relevant to take note of the
Government Order/Circul ar dated 15.12.1995. The same reads as fol |l ows:

"Madhya Pradesh Gover nnent
CGovernment of Local ‘Adm nistration
Mantral aya, Vall abh Bhawan, Bhopa

No. F4/ 1/ 1/ A3/ 95 Bhopal Dt.15.12.1995

To

Al |l Conmi ssi oners,
Muni ci pal Counci |
Madhya Pradesh

Al'l Chief Minicipal Oficers,
Nagar Pal i ka Parishad/ Nagar Panchayat,
Madhya Pradesh

Subj ect: Regarding inposition of term na
Tax

There is provision for levy of termnal tax
under O ause xvi of sub-section (1) of Section 127 of
the Madhya Pradesh Municipalities Act, 1961 and
procedure for levy of terminal tax has been | aid down
under Section 129. In exercise of the powers
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conferred under both the sections and cancelling al
the earlier instructions on the subject, the State
Covernment hereby instructs to inpose the ternina
tax under the following limts and conditions:

1) No barrier shall be put for recovery of the
term nal tax neither contractual procedure will be
adopt ed. Where barrier post has been established,
that should be inmediately renpbved. For the recovery
of the terminal tax the same procedure shoul d be
adopted which is applicable for the recovery of
commercial tax and in the case of Krishi Upaj Mnd
their licence holder should be nmade responsible for
the recovery of the tax. For this purpose if any
amendnment in the bye-law is required, that should be
done accordingly.

(2) In viewof the uniformty of the termnal tax
in whole of the State, the rate is proposed in the
annexed schedul e.

(3) Al'l such goods which are exported out of the
country shall be exenpted fromthe term nal tax.

(4) Al'l such ot her ‘goods which are carried or sent
fromone place to another within the State for

di stribution under the Public Distribution Schene by

t he Food Corporation of Indial/Cvil Supply

Cor porati on/ @ her Agencies of the State CGovernnent
shal |l al so be kept exenpted fromthe term nal tax.

There is no provision for inposition of term nal tax
under the Madhya Pradesh Munici pal Corporation Act,
1956 but the Municipal Corporation my levy this tax
under the approval of the State Government since many
of the Municipal Corporation have desired to |evy
term nal tax, the State Governnment hereby grant
general approval for levy of the termnal tax to al
the Munici pal Corporations. The above menti oned
conditions shall be applicable in the case of the
Muni ci pal Corporation al so.

Sd/ -
(C.S. Chadha)
Princi pal Secretary
CGovernment of Madhya Pradesh
Local Adm nistration Deptt."

Though the Governnment Order refers Sections 127 and 129 of the
Act, it is to be noted that there was no proposal by the Minicipal
Council for reduction of the rate of tax. In terms of sub-section (1)
of Section 127, the power to inpose the tax has to be exercised by the
Council which is of course subject to any general or special order of
the State Governnent. The Minicipal Council exercises the power as a
del egat ee and the power exercised under Section 127 as noted above is a
del egated | egi slation. Since the Minicipal Council has not proposed for
any variation in the rate of tax the question of the State Governnent
passi ng any general or special order in that regard is not
contenplated. It is to be further noted that the Governnent O der
treats the matter as instruction to all nunicipalities.
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So far as Section 129 is concerned, there is no question of any
suo notu fixation of rate by the State Governnent. In fact while acting
on the proposal by the Minicipal Council, the State Government can
direct nodification affecting the substance of the proposal. But the
same cannot be given effect to unless and until the nodification has
been accepted by the Council at a special neeting. In the instant case
that contingency has not arisen. Though in terns of Section 131 the
State CGovernment can initiate the action for reduction in the rate that
can only be done if the enunerated circunstances exist. That situation
has al so not arisen in the instant case and admittedly the State
CGovernment has not acted in ternms of Section 131 of the Act. Therefore,
the Division Bench is right inits viewthat the circular of the State
Government dated 15.12.1995 is really of no consequence. Further
changes under Section 127 can be introduced in terns of sub-section (2)
of Section 127 by framing rules. In the instant case, the rules were
franmed in March 1997 and did not have any retrospective effect.

We, therefore, find no reason tointerfere with the judgment of

the Division Bench though sone of the observations and concl usions are
not correct. Utimate conclusion that the Minicipal Council’s stand
that Circular dated 15.12.1995 did not bind it to reduce the tax does
not suffer fromany infirmty.

The appeal is accordingly dismssed with no order as to costs.




