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CRI M NAL APPEAL NO 1166 OF 2005

ABDUL WAHEED .. Appel | ant
Ver sus

STATE OF UTTAR PRADESH .. Respondent

JUDGVENT

R BANUMATHI, J.

This appeal is preferred against the judgnent
dated 17.12.2004 passed by the Allahabad H gh Court in
Crimnal Appeal No.796 of 1981 whereby the H gh Court
affirmed the conviction of the appellant Abdul Waheed
under Sections 302, 148 and 323 I PC read with Section
149 |1 PC and sentence of life inprisonment and one year
rigorous inprisonnent respectively awarded to him The
Hi gh Court partly allowed the appeal qua accused Babu
Khan, Mukhtiyar, Javed Khan and Mohd. Hafeez Khan
The appeal before the Hi gh Court abated qua accused
Vaki | Khan, Abdul Hai and Shafiq Khan
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2. Case of t he prosecution is t hat
17:50: 47 |1 ST
Reason:

conpl ai nant - Razzaq Khan's brot her Abbas and Shabbir

instituted a suit in the court of Minsif, Farrukhabad and
an injunction order was issued by the court. Despite the
court order, appellant Abdul Waheed did not stop
construction and continued the construction on the
Panchayat Ghar. Due to the continuing unlawful act of

the appell ant, contenpt proceedings were initiated

agai nst himand the case was listed for hearing on
06.11.1974. One day before the hearing date i.e.
05.11.1974, at about 8.00 p.m, the conplai nant was
sitting near the chabutra of the well along wth Abbas,
Shubrati and |srar discussing about the court hearing. At
that tinme, Abdul Hai, appellant-Abdul Waheed, Vaki

Khan, Babu, Shafiqg, Mikhtiar, Javed and Haf eez came

there and abused them giving a warning that they woul d

be killed if they proceeded to the court next day. Abbas
replied back saying that he has instituted the suit and he
will pursue the matter. Appellant-Abdul Waheed, Abdul

Hai and Shafiq were armed with |icensed guns, while the
rest had lathis and dandas. On hearing the altercations,
Ashfaq, Ishtiyaq, YasimKhan, Ai Daraj and Mhd. Yaseen



came to the spot and intervened saying that the court
woul d deci de the issue. Abdul Waheed and Shafi q
exhorted others to break the bones, whereupon Babu
Vaki |, Mikhtiyar, Javed and Hafeez started inflicting
injuries by giving lathi blows. Ishtiyaq and Ashfaq used
lathis in defence. The accused Abdul Hai, Abdul Waheed
and Shafiq opened fire on the conplainant party. Abdu

Waheed’' s gunshot directly hit Abbas in his arm and

Abbas sustained fracture injuries and he died little
thereafter. Israr was also hit by pellets and sustai ned
gunshot injuries.

3. On the conplaint | odged by Razzaq Khan

(PW1), a case was registered in Crine Case No

313/ 1974 at Police Station Kanal ganj under Sections

147, 148, 302, 302/149 & 302/149 |PC and Bi sheshwar

Si ngh, Sub | nspector of Police (PW7) had taken up the

i nvestigation. I njured Ashfaq Khan, Ishtiyaq Khan
Razzaq Khan and Shubrati were admitted in Primary

Health Centre Kamal ganj and after first aid they were
referred to District Hospital Fatehgarh where they were
treated. Dr. H D. GQupta conducted post-nortemon the

body of Abbas on 06.11.1974 and issued post-nortem
certificate (Ext.Ka-25) opining that Abbas di ed of shock
and haenorrhage due to injuries sustained by him

Injured Israr Khan was admitted as indoor patient in
District Hospital Fatehgarh and he was di scharged from
the hospital on 18.11.1974. Thereafter |Israr was again
admtted in the hospital on 14.12.1974 conpl ai ni ng of
intestinal obstruction. On 16.12.1974, dying declaration
of Israr Khan (Ext Ka-28) was recorded in the District
Hospital by Sri Vinai Kumar (PW13) the then S.D. M

Sadar . Dr. Sabi r Hussai n has gi ven a certificate
(Ext.Ka-17) that Israr Khan was in a fit state of nmind to
gi ve dyi ng decl arati on. Despite treatnent |srar Khan

died on 18.12.1974. Dr. S. Tandon (PW10) conducted
the autopsy on the body of deceased-Israr Khan and

i ssued post-nortemcertificate (Ext. Ka-24) opining that
the death was due to shock as septic peritonitis which
according to the doctor, Israr could have devel oped for
want of pr oper tr eat ment of injuries. After due
i nvestigation charge sheet was fil ed agai nst the accused
on 07.01.1975 under Sections 147, 148, 302 |PC read

with Section 149 IPC (two counts).

4. To bring honme the guilt of the accused
prosecuti on has examined thirteen witnesses. On behal f

of the accused, defence has exam ned two w tnesses.

Upon consi deration of the evidence, the Il Additiona
District & Sessions Judge Farrukhabad vide judgnent

dated 31.03.1981 convicted the appellant Abdul Waheed
under Section 302 | PC for murder of Abbas Khan and
sentenced himto undergo life inprisonnent. O her

seven accused persons were convicted for nurder of

Abbas Khan under Section 302 IPC read with Section 149

| PC and each of them were sentenced to undergo life

i mpri sonnent. Al'l the eight persons were convicted
under Sections 302/149 I PC for the nurder of I|srar Khan
and each of themwere sentenced to undergo life

i mprisonment. Accused Abdul Hai, Abdul Waheed and

Shafiq were al so convicted under Section 148 | PC All
the ei ght accused persons were al so convicted under
Sections 323/149 | PC. Aggri eved by the verdict of

convi ction, the accused persons preferred appeal before
the Al l ahabad Hi gh Court which vide inpugned judgnent



confirnmed the conviction of the appell ant-Abdul Waheed
as awarded by the trial court and partly allowed the

appeal qua other accused as aforesaid. Thi s appea
assails the correctness of the inpugned judgnent.
5. Taki ng us through the evidence and the

material on record, M. Sal man Khurshid, |earned Senior
Counsel for the appellant assailed the conviction inter
alia on the grounds:- (i) the discrepancy as to the pl ace

of occurrence; (i) conpl ai nant party wer e t he
aggressors and (iii) conviction of the appellant could only
be under Section 304 Part |l |IPC and not under Section

302 | PC. Learned Senior Counsel subnmitted that the

i nci dent took place near the chabutra of Shafiqg where
Shafi g and co-accused Vakil and Hafeez were sitting and

not in the place and manner as putforth by the

prosecuti on. It was further submitted t hat t he
i nvestigating officer did not find any bl ood spot at the

al | eged pl ace of occurrence i.e. in front of door of Abbas.
It was further submitted that the accused party were not
the aggressors and only deceased Abbas Khan and Israr

were armed with gun and pistol respectively and the

i nvestigating officer recovered a gun belonging to the
deceased Abbas Khan fromthe place of occurrence but

the prosecution has failed to explain as to how the gun
was found there and the naterial l|apses in the
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prosecuti on case were not properly appreciated by the
H gh Court.
6. Per contra, M. Ratnakar Dash, |earned Senior

Counsel appearing for the respondent subnmitted that the
prosecuti on has established the guilt of the accused
beyond reasonabl e doubt and the trial court rightly
convicted the appellant for commtting the nurder of
Abbas Khan and the High Court rightly dismssed the
appeal

W have carefully consi der ed t he riva
contentions and perused the inmpugned judgnment and
mat eri al on record.
8. Shabbir Khan and Abbas filed the civil suit
No. 110/ 74 ( Ex. Ka-40) all eging that the appellant Abdu
Waheed has started construction of his house over the
site of Panchayat Ghar. On the application of Abbas
Khan, the Munsif Court vide order dated 17.04.1974
passed the order of status quo. Ex.Ka-41 is the copy of
the Conmi ssioner’s report and map in the aforesaid suit.
Ex. Ka-42 is the application noved by Shabir Khan in the
aforesaid suit No. 110/74 for taking action against the
appel I ant Abdul WAheed under Order XXXI X Rule 2 CPC
whi ch was registered as M scel |l aneous Case No. 65/ 74 of
1974 and the sanme was schedul ed to be heard on the
next date of the incident i.e. 06.11.1974. By the
evi dence of PW1 and by the aforesaid docunents
prosecution has established the notive of the accused.

6
Adm ttedly, the accused persons were close rel ations of
t he accused-appel |l ant hence they al so rendered a
hel ping hand in the comission of the crine and all of
them forned an unl awful assenbly wi th conmon
intention of inflicting injuries to the conpl ai nant party.
There is plausible and cogent evidence establishing
nmotive of the accused person for committing the alleged
crime. Proof of notive of the accused towards the
deceased hei ghtens the possibility of the crine. Proof of
nmoti ve adds wei ght and value to the evidence of the
eye- W t nesses.
9. Prosecution has mainly relied on the testinony
of three eye-w tnesses Razzaq Khan (PW1), Yasin Khan



(PW3) and Ali Daraj (PW4). PW 1, 3 and 4 have
spoken in one voice about the overt acts of the accused.
PW.- Razzag Khan being injured witness, his evidence
stands on a higher footing. Unless there are cogent and
convi nci ng grounds, evidence of PWL-injured wtness
cannot be doubted. PW3' s house is at a distance of 30
to 35 paces towards the west of the house of Abbas

Khan and his presence on the spot is quite natural. At
the tinme of occurrence PW 3 and 4 were present in the
house of PWB and on hearing the hues and cries of the
occurrence, both of themrushed to the spot and their
evidence is fully corroborated by the evidence of PW1
Courts bel ow recorded concurrent findings of fact that
the evidence of PW 1, 3 and 4 renmi ns unshaken and

in spite of | engt hy cross-exam nation of these
wi t nesses, the accused were not able to bring any point
shaking credibility of PW 1, 3 and 4.

10. Learned Seni or Counsel for the appell ant

cont ended that the appellant Abdul Waheed and the
accused party were not the aggressors and that the
fateful incident took place near the chabutra of Shafiq
wher e co-accused Vakil Khan, Hafeez were sitting and

di scussing the strategy of the contenpt case listed on
06.11.1974 and at that nmonent deceased Abbas and

Israr armed with gun and pistol respectively along with
other accused arnmed with lathis cane there hurling
abuses and an altercation took place between both
parties and Razzaq Khan had given |l athi blows to Vaki
Khan and Hafeez and Abbas fired fromhis gun and only

to show that the accused party were the aggressors, the
scene of occurrence was shifted as chabutra of Abbas.

As per prosecution version, in the evening of 5.11.1974,
PW1 was sitting on the chabutra of the well situated in
front of the house of Abbas Khan and the accused party
came and fired gunshot injuries and attacked themwth

| athis. The controversy between the parties is about the
exact |ocation of the place of occurrence. Admttedly,
both parties have stated that after the wordy altercation
on account of civil dispute, the fight ensued between

t hem PW 1 and ot her Wi t nesses have spoken
consi stently about t he pl ace of occurrence bei ng
8

chabutra of Abbas. If the occurrence had taken place at
the chabutra of Shafiq Khan as all eged by the defence,
then it was expected that sonme bl ood woul d have been
found near the chabutra of the house of Shafiq; the fact
that no bl ood was found at the chabutra of Shafiqg Khan

i nprobabi |l i ses the defence version

11. On behal f of the accused it was contended

that the conplainant party were the aggressors and
deceased Abbas Khan and |srar armed with gun and

pi stol respectively along with other persons arned with

| athis came to chabutra of Shafiq Khan hurling abuses

and the conpl ai nant gave lathi blows to Vakil Khan and
Haf eez and Abbas Khan opened fire fromhis gun as a
result of which accused viz. Vakil Khan and Haf eez
sustained injuries and the prosecution has suppressed
genesis of the occurrence. Evidence of PWR-Dr. G M

Sol anki, of course shows that the accused persons

nanel y Mohd. Hafeez and Vakil Khan sustained sinple
injuries (Ext. Ka-6 and Ka-43). Prosecution is obliged to
explain injuries sustained by the accused, if it is not
trivial in nature. The injuries sustained by Mdhd. Hafeez
and Vakil Khan were sinple injuries. However, the
prosecuti on has sufficiently expl ai ned t he injuries
sustai ned by accused even at the tine of registration of



the FIR as in defence Ishtiyaq and Ashfaq inflicted bl ows
with lathis on the accused party. As discussed earlier,
the accused party were armed with guns, pistols and

lathis, the injuries sustained by the conplainant party
and that there were two deaths on the side of the
conpl ai nant party and the injuries sustained by them

woul d clearly prove that the accused party were the
aggressors. The truth of the matter is that the accused
were the aggressors and the accused Vakil Khan and

Haf eez Khan received ninor sinple injuries of blunt

weapons at the hands of Ishtiyag and Ashfaq Khan who
wielded lathis in lawmful exercise of their right of private
def ence.

12. Prosecution version is assail ed contending that
the prosecution has not explained the recovery of third
gun fromthe scene of occurrence. Learned Senior

Counsel for appellant contended that three allegedly

recovered enpty cartridges wer e sent to Ballistic
Expert-PWB who has given a certificate (Ex. Ka- 23) that

t wo of t he sai d cartridges wer e fired from gun
No. 3696-69 i. e. t he gun al | egedly recovered from

co-accused Abdul Hai and the third cartridge was not

fired fromeither of the two guns and in the absence of

the recovery of third gun, the version of the prosecution
becones highly doubtful. Be it noted that although it is

proved that two cartridges were fired fromthe gun

recovered from t he accused, from t he st at enent
adduced by the three eye witnesses it is evident that

Abdul Waheed had a gun and he fired one shot fromhis

gun. The said cartridges could have been possibly from
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the gun of appell ant-Abdul Waheed whi ch was not
recovered. Non-recovery of gun fromthe appellant nor
opi nion of ballistic expert regarding three cartridges
does not in any way raise doubts about the prosecution
case and the involvenent of the appellant.
13. Learned Senior Counsel M. Sal man Khurshid
further urged that gun shot fired by the appellant hit
Abbas on his armwhich is not a vital part of the body
and appel | ant cannot be held guilty of the nurder. By
perusal of post-nortemcertificate (Ext. Ka-25), it is seen
that Abbas sustained follow ng injuries:
(i) Gunshot wound 1=" W="Whbone deep on the

front and inner side of right upper arm 3="

above el bow with fracture of the shaft of

huror ous bone. .
(i) Mul tipl e gunshot wound of exit of varying

di mensions from1/8" wW1/8" W1/10" W1/10"

in mddle part of right upper armwth everted

mar gi ns.
(iii) Abrasion 1/2" W1/2" on the right side of tip of
nose.

The doctor recovered twel ve shots fromthe wounds and
Dr. H D Gupta opined that the death of the deceased
Abbas was due to shock and haenorrhage as a result of
i njuries sustained by him
14. The appel |l ant and the accused party were
having enmity agai nst the deceased- Abbas Khan on
account of civil suit and filing of contenpt petition. The
appel l ant and the accused party went to chabutra of
Abbas Khan arned with pistol, guns and | athis which
11
shows the intention of the appellant to comit the
murder. An ordinary person is not presumed to know the
preci se location of the arteries in the human |inbs.



Therefore, if a stab with a knife or dagger, ained at an
armor a leg, severs an artery and the injured man dies
as a result, it may be reasonable to argue that the

of fence is not one of cul pable honmicide and that the
assailant can only be presuned to have intended to

cause hurt or grievous hurt with a dangerous weapon

The case in hand is quite different. Wen gun is used

and the person who fires the gun nust be presuned to

have know edge and intention that he is inflicting an
injury which in the ordinary course of nature is sufficient
to cause death and the offence is clearly nurder. Having
regard to the ennity and the weapon used, the courts

bel ow rightly held that the appell ant-accused was guilty
of committing the murder of Abbas Khan

15. On behalf of the appellant it was stated that
the occurrence was of the year 1974 and the appellant is
aged about ninety years and sending himto prison at

this distant point of tine would be harsh. W are not

i mpressed with this subnission. In the occurrence when
two persons di ed and nunber of others were injured, in
our view, age of the accused is of no rel evance. Undue
synpathy would do nore harmto the Crininal Justice
System under m ni ng t he public confidence in t he
efficacy of the system It is therefore the duty of every
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court to award proper sentence having regard to the
manner in which the offence was committed. The tria
court and the Hi gh Court have recorded concurrent
findings and the findings are based upon evi dence
warranting no interference in exercise of jurisdiction
under Article 136 of the Constitution of India.
16. The appeal is dismssed. Appellant is on bail.
Hi s bail bonds are cancell ed. He shall be taken into
custody forthwith to serve the renaini ng sentence.

(R BANUNATHI )
New Del hi ;
Sept enber 01, 2015
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SUPREMECOURTOFI NDI A
RECORD OF PROCEEDI NGS
Crimnal Appeal No(s). 1166/ 2005
ABDUL WAHEED Appel | ant (s)
VERSUS
STATE OF U. P. Respondent ( s)
[ HEARD BY HON BLE DI PAK M SRA AND HON BLE R BANUMATHI, JJ.]

Date : 01/09/2015 This appeal was called on for judgnent
t oday.



For Appellant(s) M. Intiaz Ahnmad, Adv.
for Ms. Equity Lex Associ ates

For Respondent (s) M . Adarsh Upadhyay, AOR

Hon' bl e Ms. Justice pronounced the judgnment of the
Bench conprising Hon' ble M.Justice Dipak Msra and Hon’ bl e

Ms. Justice R Banumathi.

For t he reasons recor ded in t he Reportabl e
j udgnent , whi ch is pl aced on t he file, t he appeal is
di smi ssed. Appel | ant is on bai | . H s bai | bonds are
cancel l ed. He shall be taken into custody forthwith to serve
the remai ni ng sentence.
(Renuka Sadana) (Parveen Kr. Chaw a)
Court Master AR- cum PS
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