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COURT NO. 2 SECTION Il T A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQO(s). 4410 OF 1999

BHARAT VAN JYA EASTERN (P) LTD. Appel | ant (s)

VERSUS

STATE OF JHARKHAND & ORS. Respondent ( s)

(Wth office report )

Dat e: 14/02/2006 This Appeal was called on for hearing today.

CORAM :

HON BLE MRS. JUSTI CE RUVA PAL

HON BLE MR JUSTI CE DALVEER BHANDARI

For Appellant(s)

For Respondent (s)
For State of

Jhar khand

ed

M . Bhaskar P. Gupta, Sr. adv.
M. Sarajit Kr. Mtra, adv.
M. Deba Prasad Mukherjee, Adv.

Ms. Nandi ni Mikherj ee, adv.

M. D. N. Goburdhan, adv.
M. Krishnanand Pandeya, Adv.

M. Raj esh Pathak, adv.

M. S.WA Qadri, adv.

M . CGopal Singh, adv.

UPON hearing counsel the Court made the follow ng

ORDER

Thi s case has a | ong hi story whi ch is st at

briefly in order to give a background of the directions we

i ntend to gi ve. The State had been | evyi ng sal es

under Sec. 25A of t he Bi har Fi nance Act 1981. The

appel | ant chal | enged t he | evy as bei ng unconstitutional .

ta



The chal | enge was upheld by an order dated 25.11.1991

The assessnent orders wer e quashed and t he

respondents were directed to pass orders in ternms of the

Ful | Bench deci si on of t he Hi gh Court in Builders

Associ ati on of India and Another vs. The State  of Bi har
(CWIC  No. 802/90) whi ch had settled t he di spute in

question on 20.8.1991.

-2-

Al'l eging that the respondents had viol ated the

order dat ed 25.11. 1991, the appellant filed an
application bef ore t he Hi gh Court for initiating
pr oceedi ngs under t he Cont enpt of Courts Act, 1971

agai nst t he respondent s for an al | eged willful

di sobedi ence of that order. |In defence to the application

t he respondent s cl ai med to have made paynent of t he
deduct ed amount s on account of sal es t ax to the

appel I ant . In view of the controversy as to whether the
respondents had paid any anount in excess of what was

due to t he appel I ant s, t he cont enpt application was

di smi ssed. However , t he Court directed t he concer ned
Commercial Tax Oficer to exam ne the tax accounts and

the bills to find out whether any anount was payabl e by

t he appel | ant to t he respondent s by way of sal es t ax or
not . If it was found that any amobunt was due fromthe

appel l ant on account of sales tax, the ampbunt was to be

adj ust ed agai nst paynents nmade by the appellant to the

respondents. If, on the other hand, it was found that any

amount was due to be returned to the appellant, t he
same was to be returned with interest at 12% per annum

The order specifically provided that in case there was any

di spute as to the correctness of the finding of t he

Conmercial Tax Oficer, the matter could be taken up by



way of appeal or by re-approaching the High Court in the

cont enpt proceedi ngs.
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On 31.5.1995, the Assistant Conmmi ssi oner of
Commer ci al Taxes, found that an anount of
Rs. 13, 47,570/ - had been deduct ed by t he respondents
from the appellant’s account on account of sales tax on
5.2.1992. It was accordingly opined that the anount was
to be returned forthwith to the deal er by the Departnent
whi ch was responsi bl e for t he deducti on. After vari ous
pr oceedi ngs whi ch are not really rel evant, t he
respondents chal | enged this order bef ore t he Joi nt
Conmi ssi oner of Conmercial Taxes (Admnistration). It

was cont ended before t he Joi nt Conmi ssi oner by t he

appel I ant, i nter alia, t hat revision was not mai nt ai nabl e
as the order dated 31.5.1995 was not an order at all. The

Conmi ssi oner, however, quashed t he order dat ed

31.5.1995 and allonwed the revi si onal application of t he
respondents. Bei ng aggri eved, the appellant filed a wit

petition before t he Hi gh Court. The only poi nt ar gued

before the Hi gh Court was t hat t he revision was not

mai nt ai nabl e bef ore t he Joi nt Conmi ssi oner. The Hi gh
Court, in a well r easoned- j udgnent di smi ssed t he Wit
petition on 16. 11. 1998. The appel | ant has chal | enged

the order of the High Court before this Court. While the
matter was pending before this Court an order was passed
on 2.12.2004 to the follow ng effect:
"The State of Jhar khand may be
substituted as r espondent in pl ace of State of
Bi har.
The Joint Commi ssi oner of Commercia
Taxes of t he State  of Jhar khand at Ranchi is
directed to submt a reasoned report to this Court

within 12 weeks fromtoday on the foll ow ng: -



i) What has been the total and act ua
deducti on made by t he Irrigation
Depart nent , Gover nnent of Bi har (now

Jhar khand) towards sales tax in connection

with t he t wo contracts in question during
t he respective assessnent years i.e. 1984-
1985 to 1991-92 respectively.

ii) CQut of such deduction what is the tota
anount deposited by t he Irrigation

Depart ment t owar ds remttance of Sal es

Tax to t he Sal es Tax Aut horities t owar ds
t he sai d contracts purporting to be under
Section 25A of Bihar Finance At 1981

iii) Whether any deduction at the rate of 4%

as sales tax between the parties pertai ni ng
to the contracts in question has been nmade

by correspondi ngly addi ng t he anount of

tax at the said rate in the running account

bills and t hen deducti ng t he sane; i f SO,
during whi ch peri od it was SO added and
deduct ed.

The Joi nt Commi ssioner will give
an opportunity of hearing at Ranchi to both
si des after gi ving them due notice and will
al so give an opportunity to t he depart nment
to produce all docunents including running
bills and neasurenent books pertaining tot
he contracts in di spute and after due
heari ng submi t a report wi t hin 12 weeks

fromthe date of the receipt of the order

The appeal may be pl aced for further



hearing by this Court after the report is received."

The Joi nt Conmi ssi oner passed an order

pursuant to the order dated 2.12.2004. It appears from
the order that the Joint Conmi ssioner was unable to give
any firm conclusion as t he rel evant records wer e not
avail abl e. The State of Bi har was again served with
notice of the natter

It has been cont ended by | ear ned counse
appeari ng on behal f of t he State of Jhar khand t hat t he
only i ssue before t he Court is whet her t he revisiona
application was mai nt ai nabl e bef ore t he Joi nt
Conmi ssi oner from the or der dat ed 31.5.1995. Havi ng
regard to the fact that the appellant had itself urged this
poi nt before the Joint Conmissioner, it is submitted that
it was not open to the appellant to raise the issue. In our
opi nion, the State of Jharkhand 's contention is correct.
In addi ti on, t he order dat ed 25. 4. 1994 di sposi ng of t he
cont enpt pr oceedi ngs filed by t he appel | ant had

expressly granted the right to the parties to inmpugn the

order under t he r el evant statutes in case t hey wer e
aggri eved. That or der has not been chal | enged by any
order.

However, in view of the order dat ed
2.12.2004, we consi der t hat it woul d be appropri ate to

direct t he State of Bi har, whi ch admttedly is in
possessi on of t he records, to pr oduce t he r el evant

records before that Authority which is to
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decide the issue as to the liability of the respondents to
make payment to the appellant. The State of Jharkhand
has deni ed its liability to make paynent of any excess
anount t hat may have been deduct ed by t he State of
Bi har and not paid to the appellant. W are of the opinion
t hat that issue wll be det erni ned | ater. It rmay not, in
fact, be necessary if the concerned authority decides the
i ssue agai nst the appellant.
Havi ng regard to the nature of the claim we
direct t he Secretary, Fi nance, State of Bi har, to make
available all relevant records along with their officers as

may be required by t he State of Jhar khand for t he

pur pose of enabl i ng a full enqui ry to be hel d in t he
matter. The Fi nance Secretary of t he State of
Jhar khand will t ake a decision in terms of t he order

dated 2.12.2004 within a period of 12 weeks fromtoday.
In submitting t he report t he Secretary, Fi nance, woul d
not in any fashi on be i nfluenced by any observations
made in this order or by the previous report subnmitted by
t he Joi nt Conm ssi oner

The matt er is adj our ned till after twel ve

weeks.

[ SUVAN WADHWA] [ OM PRAKASH]
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