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1. Leave granted in the special |eave petitions.
2. This batch of matters is listed pursuant to various orders

of this Court opining that these matters are required to be

consi dered by a | arger Bench.

3. The first of such orders is dated 20 th April, 2007 made in
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Crimnal Appeal No.644 of 2007. By the said order, |eave was

granted in SLP (Crl.) No.4976 of 2006. The order reads as

foll ows: -
"Qur attention has been invited by the | earned counsel to two decisions of
this Court; nanely, a decision of 3-Judge Bench in Collector of Custons,
New Del hi vs. Ahmadal i eva Nodira (2004) 3 SCC 549 and subsequent
deci sion of 2-Judge Bench in State of Uttaranchal vs. Rajesh Kuanr Gupta
(2007) 1 SCC 355.

Ref erence was al so made of Section 80 of the Narcotic Drugs and
Psychot ropi ¢ Substances Act, 1985 which reads as under:

"80. Application of the Drugs and Cosnetics Act, 1940 not
barred. - The provisions of this Act or the rules made
t hereunder shall be in addition to, and not in derogation of,
the Drugs and Cosnetics Act, 1940 (23 of 1940) or the rules
made t hereunder.
In our opinion, in view of the fact that the effect of Section 80 requires to
be considered, we grant |eave and direct the Registry to place the papers
before the Hon' bl e the Chief Justice for placing the matter before a
3-Judge Bench.
4, Each of the remaining nmatters came to be tagged on to
Crimnal Appeal No. 644 of 2007 on the ground that the issue
i nvol ved in each of these cases is identical with the issue

involved in Crimnal Appeal No. 644 of 2007

5. All t hese cases pertain to prosecution under t he
provi sions of the Narcotic Drugs and Psychotropi ¢ Substances

Act, 1985 (hereinafter referred to as "the Act"). Each one of the

accused is alleged to be in possession of sonme psychotropic

subst ance nentioned in the Schedule to the Act. Eventually,

the question is whether persons accused of conmitting an

of fence under the Act could be enlarged on bail in view of the

stipul ations contai ned under Section 37 of the Act. In sone of

these cases, bail was granted by the concerned H gh Court

3
and in sone cases, bail was rejected. Aggri eved by such

orders, either the State or the accused preferred these appeal s.

6. Section 371 of the Act stipulates that all the offences

puni shabl e under the Act shall be cognizable.
It further



stipulates that:--
(1) persons accused of an of fence under Section
19, 24, 27A or persons accused of offences

i nvol ved in "conmmrercial quantity"2 shall not

be rel eased on bai | , unl ess t he publ
c

prosecutor is given an opportunity to oppose

the application for bail; and
1

Section 37 - Ofences to be cognizabl e and non-bail able.-(1) Notwithstandi ng anythin
g contai ned
in the Code of Crininal Procedure, 1973 (2 of 1974)
(a) every offence punishable under this Act shall be cognizabl e;
(b) no person accused of an offence punishable for offences under section 19
or section
24 or section 27 A and also for offences involving commercial quantity shall be relea
sed on bail or
on his own bond unl ess

(i) the Public Prosecutor has been given an opportunity to oppose the app
ication for
such rel ease, and
(ii) where the Public Prosecutor opposes the application, the court is sa
tisfied that there
are reasonabl e grounds for believing that he is not guilty of such offence and
that he is not
likely to conmt any offence while on bail

(2) The linmtations on granting of bail specified in clause (b) of sub-section (1) a

re in addition to
the linmtations under the Code of Crimnal Procedure, 1973 (2 of 1974) or any other law for th
e tine being

in force, on granting of bail.]

2

Section 2(viia):
ances, neans
any quantity grater than the quantity specified by the Central Governnent by notification in t
he O ficial

Gazette.

Conmercial quantity", in relation to narcotic drugs and psychotropic subst
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(2) nmore inportantly that unless "the Court is

satisfied that there are reasonabl e grounds for
believing" that the accused is not guilty of
such an of f ence. Further, the Court is also
required to be satisfied that such a person is

not likely to conmit any offence while on bail

In other words, Section 37 departs fromthe | ong established



principle of presunption of innocence in favour of an accused

person until proved ot herw se.

7. To understand t he exact |egal quandary involved in these
matters, a brief survey of the relevant provisions of the Act and
al so an understandi ng of the schene of the Drugs and

Cosnetics Act, 1940 (hereinafter referred to as "the 1940 Act")

i S necessary.

8. Prior to the Act, three colonial enactnments to sone extent
dealt with the legislative subject matter of the Act. They are
Opi um Act, 1857, The Opium Act, 1878 and t he Dangerous

Drugs Act, 1930. Subsequently, various international treaties

and protocols etc. dealing with the nmenace of narcotic drugs

and psychotropi c substances cane into existence. India has
been a party to those treaties and protocols etc. and incurred
several |egal obligations thereunder. Parlianment opined that
the existing enactnments were inadequate to handl e the hazard
proj ected by the narcotic drugs and psychotropi c substances,
apart fromthe inadequacy of the existing law to enable India
to conply with its international |egal obligations. Hence, the

Act and all the three old Acts were repeal ed.

9. The Act deals with narcotic drugs and psychotropic
subst ances. Bot h the expressions are defined under the Act.
Section 2(xiv) defines "narcotic drug" as follows: -

narcotic drug" neans coca | eaf, cannabis (henp), opium
straw and i ncludes all nmanufactured goods;"

10. The words "coca | eaf", "cannabis", "opiuni, and "poppy
straw' occurring in the definition of narcotic drug are
t hensel ves defined under Sections 2 (vi), 2(iii), 2(xv) and

2(xviii) respectively.

11. Section 8 prohibits the cultivation by any person of any

coca plant, opium poppy or cannabis plant and al so prohibits

poppy



the gathering of any portion of coca plant. It further stipul ates
that "no person shall produce, manufacture, possess, sell,
purchase, transport, warehouse, use, consune" or indulge in
either inter-state trade or international trade (all these

prohi bited activities hereinafter collectively referred to as

" DEALI NG I N") of any narcotic drug or psychot
ropic

substance. Section 8 itself contains certain exceptions to the
general prohibition as described above. 3 The details would be

exam ned | ater.

12. Sections 9 and 10 authorise the Central Governnent and
the concerned State Governnents to nake Rul es permt
ting

and regul ating the various aspects of prohibition contained
under Section 8.
3
Section 8. Prohibition of certain operations. -No person shall -
(a) cultivate any coca plant or gather any portion of coca plant; or
(b) cultivate the opium poppy or any cannabis plant; or
(c) produce, manufacture, possess, sell, purchase, transport, warehouse, use
, consume,
inmport inter-State, export inter-State, inport into India, export fromlndia or trans
hip any narcotic
drug or psychotropic substance,
except for medical or scientific purposes and in the manner and to the extent provide
d by the
provisions of this Act or the rules or orders nade thereunder and in a case where any such pro
vi si on,
i nposes any requirenent by way of licence, permit or authorization also in accordance with the
ternms and
conditions of such licence, permt or authorization

Provi ded that, and subject to the other provisions of this Act and the rules made th
ereunder, the
prohi bition against the cultivation of the cannabis plant for the production of ganja or the p
roducti on,
possessi on, use, consunption, purchase, sale, transport, warehousing, inport inter-State and e
xpor t
inter-State of ganja for any purpose other than nedical and scientific purpose shall take effe
ct only from
the date which the Central Governnent may, by notification in the Oficial Gazette, specify in
this behal f:

7
13. Chapter 1V of the Act contains various offences and the

puni shrrents for the said offences.

14. Since all the cases on hand are cases of prosecution for
sone contravention of the Act in relation to psychotropic

subst ances, Sections 22 to 24 are relevant for our enquiry.



15. Section 224 prescribes the punishnents for the violation
of various activities prohibited under Section 8(c). Depending
upon the quantity of the psychotropic substance involved in

the case, the punishment prescribed also varies. If the

quantity is snmall, the punishment extends upto 6 nonths.

The expression "small quantity" is defined under Section
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22. Punishnent for contravention in relation to psychotropic substances. -Woever, in

contravention of any provision of this Act or any rule or order made or condition of licence g

ranted

t hereunder, manufactures, possesses, sells, purchases, transports, inports inter- State, expor

ts inter-State, or

uses any psychotropi c substance shall be punishable, -

(a) where the contravention involves small quantity, with rigorous inprisonment f
or a term
whi ch may extend to six nonths, or with fine which may extend to ten thousand rupees o

r with
bot h;
(b) where the contravention involves quantity |esser than comrercial quantity but
greater
than smal|l quantity, with rigorous inprisonment for a termwhich may extend to ten yea
rs and
with fine which may extend to one | akh rupees;
(c) where the contravention involves comercial quantity, with rigorous inprisonm
ent for a

termwhich shall not be | ess than ten years but which may extend to twenty years and s
hal | al so be
liable to fine which shall not be | ess than one | akh rupees but which may extend to tw
o | akh
rupees:
Provi ded that the court may, for reasons to be recorded in the judgnent, inpose a fin

e exceedi ng
two | akh rupees.
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2(xxiiia)b. If the quantity is less than "comercial quantity" as

defined under Section 2(viia), but greater than the small
quantity, the punishnent nay extend upto 10 years of
rigorous inprisonnment apart fromfine. Wen the quantity
exceeds the conmmercial quantity, the punishnent extends

upto 20 years and carries a fine upto 2 |akhs and for special

reasons even nore. Section 236 prescribes the punishnment

for illegal inport to India or export out of India of narcotic

drugs and psychot ropi ¢ subst ance. Once again
, t he

puni shrent vari es dependi ng upon the quantity of the



contraband involved in the offence. Exani nati on of the scope

5
Section 2 (xxiiia): "small quantity", in relation to narcotic drugs and psychotropi c substan
ces, nmeans any
quantity lesser than the quantity specified by the Central Governnment by notification in the O
fficial
Gazette.
6
Section 23. Punishnment for illegal inport in to India, export fromlndia or transshi pnent of
narcotic drugs
and psychotropi c substances. --VWoever, in contravention of any provision of this Act or any ru
| e or order
made or condition of licence or permt granted or certificate or authorization issued thereund
er, inports into
India or exports fromlndia or tranships any narcotic drug or psychotropic substance shall be
puni shrent , - -
(a) where the contravention involves small quantity, with rigorous inp
ri sonnent for
a termwhich may extend to six nmonths, or with fine, which nmy extend to te
n t housand
rupees or with both;

(b) where the contravention involves quantity |esser than commercial qu
antity but

greater than small quantity, with rigorous inprisonnent for a term which may
extend to

ten years, and with fine; which nay extend to one | akh rupees;

(c) where the contravention involves comrercial quantity, with rigorous

i mprisonment for a termwhich shall not be less than ten years but which may
extend to

twenty years and shall also be liable to fine which shall not be less than o
ne | akh rupees
but which may extend to two | akh rupees:
Provided that the court may, for reasons to be recorded in the judg

ment, inpose
a fine exceeding two | akh rupees.
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of Section 24 is not necessary in the context of the factua

setting of the cases at hand.

16. Section 35 stipulates that in any prosecution for an
of fence under the Act which requires a cul pable nental state

of the accused, the court trying offence is nmandated to assune
the existence of such nmental state, though it is open for the

accused to prove that he had no such nental state. 7

17. The anmbit and scope of section 37 was considered by this
court in two earlier deci si ons in Uni on of I
ndi a V.

Tham sharasi, (1995) 4 SCC 190 and Col | ector of Custons,

New Del hi v. Ahmadal i eva Nodira, (2004) 3 SCC 549. The



latter of the two judgnments after taking note of the earlier
deci si on expl ained the context of section 37 as follows:

"6. As observed by this Court in Union of India v.
Tham sharasi clause (b) of sub-section (1) of Section 37
i mposes limitations on granting of bail in addition to those
7
Section 35. Presunption of cul pable nental state.-(1) In any prosecution for an offence unde
r this Act
whi ch requires a cul pable nental state of the accused, the Court shall presune the existence o
f such nental
state but it shall be a defence for the accused to prove the fact that he had no such nental s
tate with respect
to the act charged as an offence in that prosecution

Expl anation.-In this section "cul pable nental state" includes intention, notive know
| edge of a
fact and belief in, or reason to believe, a fact.

(2) For the purpose of this section, a fact is said to be proved only when the court
believes it to
exi st beyond a reasonabl e doubt and not nerely when its existence is established by a preponde
rance of
probability.
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provi ded under the Code. The two linmtations are: (1) an
opportunity to the Public Prosecutor to oppose the bai
application, and (2) satisfaction of the court that there are
reasonabl e grounds for believing that the accused is not
guilty of such offence and that he is not likely to commit any
of fence while on bail

7. The linmitations on granting of bail come in only when the
question of granting bail arises on merits. Apart fromthe
grant of opportunity to the Public Prosecutor, the other twin
conditions which really have rel evance so far as the present
accused-respondent is concerned, are: the satisfaction of the
court that there are reasonabl e grounds for believing that

the accused is not guilty of the alleged offence and that he is
not likely to commt any offence while on bail. The conditions
are cunul ative and not alternative. The satisfaction

contenpl ated regarding the accused being not guilty has to

be based on reasonabl e grounds. The expression "reasonabl e
grounds" neans sonething nore than prinma facie grounds.

It contenpl ates substantial probable causes for believing

that the accused is not guilty of the alleged offence..."

18. Various sets of Rules were framed by the Government of
India in exercise of the power conferred under Sections 9 and
76 of the Act. Relevant for the purpose of our enquiry is the
Narcoti c Drugs and Psychotropi ¢ Substances Rul es, 1985
(hereinafter referred to as "the 1985 Rules"). Various Chapters
and Rul es provide for various aspects of the control and

regul ati on of DEALING I N narcotic drugs and psychotropic

subst ances. The subject matter of Chapter IIl of the Rules is



opi um poppy cul tivation and production of opium and poppy

straw, Chapter 1V manufacture, sale and export of opium
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Chapter V manufactured drugss, Chapter VI inport, export
and transshi pnent of narcotic drugs and psychot r
opi ¢
substances into or out of India. Rule 53 thereof prohibits both
i mport and export into or out of India of narcotic drugs and
psychotropi ¢ substances specified in Schedule | to the Rules,
subj ect of course to the provisions of Chapter VIIA Rule 53A
prohi bits export of t he narcotic drug or psychot r
opi ¢
substance etc. specified in Schedule-I1 to the Rules to certain
countries or to the regions specified in the Schedul e.
The

further details of the chapter are not necessary for our
pur pose.
19. The subject matter of Chapter VII is psychotropic
subst ances. Rul e 64 prohibits each of the activities specified
under Section 8(c) of the Act, DEALING IN all the psychotropic
subst ances specified in Schedule-1 of the Rules.

Rule 64 -
8

2(xi): "manufactured drug" neans--

(a) all coca derivatives nedi ci nal cannabis, opiumderivatives and popp

y straw
concentr at e;

(b) any other narcotic substance or preparation which the Central Gover

nnment may,

having regard to the available information as to its nature or to a decision
, i f any, under

any International Convention, by notification in the Oficial Gazette, decla
re to be a

manuf act ured drug;

but does not include any narcotic substance or preparation which the Central Governne

nt may,
having regard to the available information as to its nature or to a decision, if any, under an
y Internationa
Convention, by notification in the Official Gazette, declare not to be a manufactured drug.

12
"No person shall manufacture, possess, transport, inport
inter-State, export inter-State, sell, purchase, consune or
use any of the psychotropic substances specified in
Schedul e-1."

In other words, Rule 64 reiterates the prohibition contained



under Section 8(c) of the Act, wr.t. some of the psychotropic

subst ances nentioned in Schedule-1 to the Act.

20. Whereas Rule 65 stipulates that with reference to the
psychot r opi ¢ subst ances ot her t han t hose speci fied

Schedul e-1 to the Rules could be manufactured subject to the

in

limtation specified under Rul e 65. In ot her wor ds,

not wi t hst andi ng t he prohibition under Section 8(c), the

Central Government in exercise of its power under Section 9(1)

(a)(vi) permts t he manuf act ure of t hose psychot ropi ¢

subst ances other than specified in Schedule-1 to the Rules.

Rul e 65A stipul ates that-
"No person shall possess sell, purchase, consune or use any
psychot ropi ¢ substance except in accordance with the Drugs
and Cosnetics Rul es, 1945".

Qobvi ousl y, t he sai d Rul e has application only to

psychot r opi ¢ subst ances ot her t han t hose speci fied

Schedul e-1 of the Rul es.

Rul e 66 nandates that -
"no person shall possess any psychotropi c substance for any
of the purposes covered by the 1945 Rules, unless he is
| awful Iy authorized to possess such substance
for any of the said purposes under these rules.”
The reference to the 1945 Rules adnmittedly is to the Drugs and
Cosnetics Rules, 1945 (hereinafter referred to as "1945

Rul es") framed under the Drugs and Cosnetics Act, 1940.

21. It is submtted by Ms. Pinky Anand, |earned Additiona

Solicitor General that the High Court of Bonbay follow ng two

earlier decisions, (one of the Delhi H gh Court and another of

the H gh Court of Punjab & Haryana), in its judgnment, which

is inpugned in Special Leave Petition No.5714 of 2006, held

t hus:
"38. So given, as far as psychotropic substances is the
present case are concerned, operations pertaining to them
are pernmitted because Schedule | to the Rules do not include
themat all. That these substances are included in the
schedule to the act is not of any rel evance because one has

to see everything viz., the Act, the Rules and Order made
t hereunder together and in a harnonious manner. It is well

t he

13



settled that the psychotropic substance is included in the
Schedule to the Act but it is not included in the Schedul e
to the Rules, then operations covered by Section 8 cannot be
said to be contravening provisions of the Act and, therefore,
puni shabl e. That is how, these provisions have been
interpreted by Del hi Hi gh Court and earlier by Punjab and

14
Haryana Hi gh Court. Their views have ny respectfu
concurrence. "
The | earned ASG subnitted that such a conclusion is wholly

unwarranted on the face of clear |anguage of Section 8(c) of

the Act.

22. Shri K T.S. Tulsi, |earned senior counsel appearing for

sonme of the accused in this batch of matters subnmitted that
possessi on of psychotropi c substance pursuant to some

aut hori sation under the 1940 Act or Rul es nade thereunder

coupl ed with t he absence of ment i on of a particul ar
psychotropi ¢ substance (found in the possession of an

accused) in Schedule-1 to the Rules framed under the Act

excludes the application of the Act.

23. It is in the background of the above subm ssions, the
I egality of the conclusion recorded by the Bonbay Hi gh Court
that the absence of nmention of a particular psychotropic
substance in Schedule-1 to the Rul es excludes the application
of Section 8, notwithstanding the fact that such a drug is
included in the Schedule to the Act, is required to be deci ded.
15

24. Before we exam ne t he correctness of
submi ssions, we deemit appropriate to analyze and find out
the true scope and anbit of section 8(c). Section 8(c) in no
uncertain terns prohibits the DEALING IN any nmanner in any
narcotic drug or psychotropic substance. However
exception to such prohibition is also contained in the said
Secti on.

"Section 8. Prohibition of certain operations - No person

shal | -
XXX XXX XXX XXX

vari ous

an



Except for medical or scientific purposes and in the manner

and to the extent provided by the provisions of this Act or the
rules or orders made thereunder and in a case where any such
provi sion, inposes any requirenent by way of |icence,

pernmit or authorisation also in accordance with the terns and
conditions of such licence, pernit or authorisation;"

The exception being that DEALING I N any narcotic drug or
psychotropi ¢ substance is pernmitted "in the nmanner and
to the extent provided by the provisions of this Act

or the rules or orders nade thereunder”.

25. In ot her wor ds, DEALI NG I'N narcotic drugs and
psychotropi ¢ substances is perm ssible only when such
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DEALI NG is for nedical purposes or scientific purposes.

Further, the nere fact that the DEALING I N narcotic drugs
and psychotropic substances is for a nedical or scientific
pur pose does not by itself lift the enbargo created under
section 8(c). Such a dealing nmust be in the manner and extent
provi ded by the provisions of the Act, Rules or Orders nade
thereunder. Sections 99 and 1010 enable the Central and the
State Governnents respectively to nmake rules permtting and
regul ating various aspects (contenpl ated under Section 8(c),

of DEALING IN narcotic drugs and psychotropi c substances.

26. The Act does not contenplate fram ng of rules for
prohibiting the various activities of DEALING IN narcotic drugs
and psychotropi c substances. Such prohibition is already
9
Section 9. Power of Central Government to pernit, control and regulate.--(1) Subject to the

provi si ons of
section 8, the Central Government may, by rul es--

(a) permit and regul ate--
(i) to (v) X X X X
(iv) t he manuf acture, possession, transport inport inter-Stat

e, export

inter-State, sale, purchase, consunption or use of psychotropic sub
st ances;

X X X X

10

Section 10. Power of State CGovernnent to pernit, control and regulate.--(1) Subject to the
provi si ons of
section 8, the State CGovernnent may, by rul es--
(a) permit and regul ate--
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contained in Section 8(c). It only contenplates of the fram ng

of Rules for permitting and regulating any activity of DEALING

IN narcotic drugs or psychotropic substances.

27. Therefore, we are of the opinion that the conclusion
reached by the various High Courts that prohibition contained
under Section 8 is not attracted in respect to all those
psychot ropi ¢ substances which find a mention in the Schedul e
to the Act but not in Schedule-l1 to the Rules framed under the

Act i s untenabl e.

28. However, it is brought to our notice that conclusion such
as the one reached by the various Hi gh Courts as noted above
is supported by a judgnment of this Court in Rajesh Kumar

Gupta (supra). At para 19, it was held;

"19. It has not been brought to our notice that the 1985 Act provides
for the manner and extent of possession of the contraband. The rules
franmed under Section 9 of the 1985 Act read with Section 76 thereof,
however, provide for both the manner and the extent, inter alia, of
production, manufacture, possession, sale, purchase, transport, etc. of
the contraband. Chapter VI of the 1985 Rul es provides for inport,
export and trans-shi pment of narcotic drugs and psychotropic

subst ances. Rul e 53 contains general prohibition in terms whereof the

i mport and export out of India of the narcotic drugs and psychotropic
subst ances specified in Schedul e | appended thereto is prohibited.

Such prohibition, however, is subject to the other provisions of the said
Chapter. Rule 63 to which our attention has been drawn specifically
prohibits inport and export of consignments through a post office box
but keeping in view the general prohibition contained in Rule 53

the sane nust be held to apply only to those drugs and

psychotropi ¢ substances which are nmentioned in Schedule | of the

Rul es and not under the 1985 Act. Simlarly, Chapter VII provides

for psychotropic substances. Rule 64 provides for general prohibition
Rul es 53 and 64, thus, contain a genus and other provisions follow ng
the sanme under the said Chapter are species thereof. This we say in
view of the fact that whereas Rule 64 provides for general prohibition
in respect of sale, purchase, consunption or use of the psychotropic
subst ances specified in Schedule I, Rule 65 prohibits nmanufacture of
psychotropi ¢ substances, whereas Rule 66 prohibits possession, etc. of
psychotropi ¢ substances and Rule 67 prohibits transport thereof. Rule
67- A provides for special provisions for nedical and scientific

pur poses. "

(enphasi s supplied)

We are unable to agree with the conclusion (reached in

18



Raj esh Kumar Gupta’s case) that the prohibition contained
in Rule 6311 of the 1985 Rules is applicable only to those

narcotic drugs and psychot r opi ¢ subst ances whi ch
are

mentioned in Schedule-I to the Rules and not to the
psychotropi ¢ substances enunerated in the Schedule to the

Act . Such a concl usion was reached in Raj esh Kumar
@Qupta’s case on the understanding that Rule 53 (prohibiting
the inport into and export out of India of the narcotic drugs
and psychotropi c substances specified in Schedule-1 to the
Rul es) is the source of the authority for such prohibition

11
63. Prohibition of inport and export of consignnments through a post office box,

nport

etc.

The i

or export of consignnments of any narcotic drug or psychotropic substance through a post office

box or
through a bank is prohibited.

Sucﬁga concl usi on was drawn fromthe fact that the other

Rul es contained in the Chapter pernit inport into and export

out of India of certain narcotic drugs and psychotropic

subst ances ot her than those specified in Schedule-1 to the

Rul es. Unfortunately, the | earned Judges in reaching such a
concl usion ignored the mandate of Section 8(c) which inter alia
prohibits in absolute terns inmport into and export out of India
of any narcotic drug and psychotropi c substance. Rul es

franmed under the Act cannot be understood to create rights

and obligations contrary to those contained in the parent Act.

30. On exam nation of the scheme of Rules 53 to 63 which
appear in Chapter VI, we are of the opinion that Rule 53 12
reiterates an aspect of the larger prohibition contained in
Section 8(c) i.e., the prohibition of inport into and export out

of India of the narcotic drugs and psychotropi c substances

specified in Schedule-I to the Rules. The proviso thereto

however enables the inport into and export out of India on the

12

53. General prohibition - Subject to the other provisions of this Chapter, the inport

nd export out

into a



of India of the narcotic drugs and psychotropic substances specified in Schedule | is prohibit
ed.
Provided that nothing in this rule shall apply in case the drug substance in inported
into or
exported out of India subject to an inport certificate or export authorisation issued under th
e provision of
this Chapter and for the purpose nmentioned in Chapter VIIA.

20
basis of an inport certificate or export authorisation issued

under the provisions of Chapter VI. The subsequent Rules
stipulate the conditions subject to which and the procedure to
be foll owed by which sone of the narcotic drugs and

psychot ropi ¢ substances could be inmported into India or
exported out of India. For exanple, opiumis a narcotic drug
by definition under Section 2(xiv) of the Act whose export and

i mport is prohibited under Section 8(c). But Rule 54
13

aut hori zes the inmport of opiumby Governnent opiumfactory.
The construction such as the one placed on Rule 53 in Rajesh
Kumar Gupta’s case would in our opinion be wholly against
the settled canons of statutory interpretation that the
subordi nate | egi sl ati on cannot make stipulation contrary to

the parent Act.

13
54. Inport of opium etc. - The inport of -
(i) opium concentrate of poppy straw, and
(ii) norphine, codeine, thebaine, and their salts is prohibited save by the Governne
nt Opi um
Factory;

Provided that nothing in this rule shall apply to inport of norphine, codeine, the

bai ne and their
salts by nmanufacturers notified by the Governnent, for use in manufacture of products to be ex
ported or to
imports of small quantities of norphine, codeine and thebaine and their salts not exceeding a
total of 1
kil ogram during a cal endar year for analytical purposes by an inporter, after follow ng the pr
ocedur e under
rul e 55 and subject to such conditions as may be specified in the inport certificate issued in

Form No. 4A
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31. Chapter VII1 deals with psychotropic substances. No

doubt Rul e 6414 once again purports to prohibit various

operations other than inmport into or export out of India in



psychot ropi ¢ substances specified in Schedule-I for the
obvi ous reason that inport and export operations are already
covered by Rule 53. Rule 65 authorizes the nmanufacture of

psychot r opi ¢ subst ances ot her t han t hose speci fied
in

Schedul e-1 to the Rules subject to and in accordance with the

conditions of a licence granted under the 1945 Rul es.
The

rule al so provides for various other incidental matters. Rule
65A prohibits the sale, purchase, consunption or use of any
psychot ropi ¢ substances except in accordance with the 1945

Rul es.

32. Rul e 66 prohibits any person from having in possession
any psychotropi c substance even for any of the purposes
aut hori zed under the 1945 Rul es unless the person in
possessi on of such a psychotropic substance is lawfully
aut hori zed to possess such substance for any of the purposes
14
Rul e 64. General Prohibition.--No person shall manufacture, possess, transport, inport inte
;;Sg?:einter-State, sell, purchase, consunme or use any of the psychotropic substances specifie
gchgdule—l

nent?gned under the 1985 Rul es. Persons who are authorized
under the 1985 Rules, and the quantities of the material such
persons are authorized to possess, are specified under Rule
66(2). They are-
(1) any research institution or a hospital or
di spensary mai nt ai ned or support ed by
CGovernment etc. - Rule 66(2).
(2) i ndi vi dual s where such possession is
needed for personal medical use subject of
course to the limts and conditions specified -
the two provisos to Rule 66(2).
33. Rule 66 reads as follows --

Rul e 66. Possession, etc., of psychotropic substances.--(1) No person
shal | possess any psychotropi c substance for any of the purposes covered



by the 1945 Rules, unless he is lawfully authorized to possess such
substance for any of the said purposes under these rules.

(2) Not wi t hst andi ng anything contained in sub-rule (1), any

research institution or a hospital or dispensary naintai ned or supported by

Governnent or |local body or by charity or voluntary subscription, which
is not authorized to possess any psychotropi c substance under the 1945
Rul es, or any person who is not so authorized under the 1945 Rul es, may
possess a reasonabl e quantity of such substance as may be necessary for

their genuine scientific requirenents, or both for such period as is deened
necessary by the said research institution or, as the case may be, the said

hospi tal or dispensary or person

Provi ded that where such psychotropic substance is in possession
of an individual for his personal nedical use the quantity thereof shal
exceed one hundred dosage units at a tine:

Provided further than an individual may possess the quantity of
exceedi ng one hundred dosage units at a tine but not exceeding three
hundred dosage units at a tine for his personal long termnedical use if
specifically prescribed by a Registered Medical Practitioner

(3) The research institution, hospital and dispensary referred to
in sub-rule (2) shall maintain proper accounts and records in relation to the

purchasg and consunption of the psychotropic substance in their
possessi on.
34. On the above anal ysis of the provisions of chapters Vi
and VIl of the 1985 Rules, we are of the opinion, both these
Chapters contain Rules permitting and regul ating the inport
and export of narcotic drugs and psychotropi c substances
other than those specified in the Schedule-I to the 1985 Rul es
subj ect to various conditions and procedure stipulated in
Chapter VI. Whereas Chapter VII deals exclusively with
various other aspects of DEALING I N psychotropi c substances
and the conditions subject to which such DEALING IN is
permtted. We are of the opinion that both Rules 53 and 64
are really in the nature of exception to the general schene of
Chapters VI and VII respectively containing a list of narcotic
drugs and psychotropi ¢ substances whi ch cannot be dealt in

any nmanner notwi thstandi ng the other provisions of these two

chapters. We are of the clear opinion that neither Rule 53 nor
Rule 64 is a source of authority for prohibiting the DEALI NG
IN narcotic drugs and psychotropi ¢ substances, the source is

Section 8. Raj esh Kumar Gupta’s case in our viewis

24



wrongly deci ded.

35. In view of our conclusion, the conplete analysis of the

i mplications of Section 8015 of the Act is not really called for in

the instant case. It is only required to be stated that
essentially the Drugs & Cosnetics Act, 1940 deals with

various operations of manufacture, sale, purchase etc. of

drugs generally whereas Narcotic Drugs and Psychotropic

Subst ances Act, 1985 deals with a nore specific class of drugs

and, therefore, a special |law on the subject. Further the

provi sions of the Act operate in addition to the provisions of

1940 Act.

36. In the light of our above conclusion the correctness of the
orders inmpugned in all the Crimnal Appeals is normally
15
Section 80. Application of the Drugs and Cosnetics Act, 1940 not barred.--The provisions of
tazlfuﬁgg ﬁ;de t hereunder shall be in addition to, and not in derogation of, the Drugs and Cos

metics Act,
1940 (23 of 1940) or the rul es made thereunder
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required to be considered by the Bench of appropriate

strengt h. However, in view of the fact that nobst of these
matters are old matters [pertaining to years 2006 to 2013], we
deem it appropriate to renmit all these matters to the concerned
H gh Courts for passing of appropriate orders in the Iight of

this judgnent.

37. Ordered accordingly. Appeals stand di sposed of.

(A K Sikri)
New Del hi ;
August 12, 2014
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