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CASE NO. :
Appeal (civil) 1465 of 2000

PETI TI ONER
Kerala State Electricity Board

RESPONDENT:
Hi ndust an Construction Co. Ltd.and Os.

DATE OF JUDGVENT: 16/ 11/2006

BENCH
ARl JI T PASAYAT & S. H KAPADI A

JUDGVENT:
JUDGMENT
W TH

(Civil Appeal No. 1466 of 2000)

ARl JI' T PASAYAT, J.

Chal | enge in these appeals isto |legality of the judgment
rendered by a Division Bench of the Kerala Hi gh Court holding
that the appellant was liable to inplenment the order of the
appel | ant-Board dated 19.4.1994. Direction was further given
to issue consequential orders on the basis of decision taken on
12.4.1994 and 30.4.1994 to nake necessary paynents as
expedi tiously as possible. The decision of the Board to cance
the earlier order dated 19.4.1994 on the basis of a decision
taken at the neeting held on 25.1.1997 and conmuni cated by
order dated 29.3.1997 was set aside.

Background facts in a nutshell are as foll ows:

Appel l ant-Kerala State Electricity Board (hereinafter

referred to as 'KSEB') entered into a contract w th respondent
no. 1- Hi ndustan Construction Conpany Ltd. (in short 'HCC )

for the construction of a 12.09 Kmlong and 6. 65 Mdi aneter
concrete power tunnel for Lower Periyar Hydro El ectric Power
Project on 27.02.1984. The contract work had to be conpl eted
within 68 months fromthe date of the contract; i.e. to be
conpl eted on or before 26.10.1989. The estimted PAC of the
work was Rs. 14.92 crores including cost of departnenta
materials and the agreed PAC was Rs. 23.59 crores. The cost

of departnental materials was Rs.3.94 crores. HCC started the
work on 27.2.1984 itself.

As the work could not be conpleted on or before

26.10.1989 i.e. within the original period of conpletion, KSEB
vide order No. TC2-2117/89 dated 14.3.1991 accorded

sanction to extend the tinme of conpletion of the work upto
30. 06. 1992 subject to the terms and conditions of the contract
then in force.

The schedul e for the work as was fixed is given bel ow
Driving

Preparati on and openi ng up faces

2 Mont hs

Driving adits

5 Mont hs
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Driving Tunnel Proper at 75m Month
for an av.1920m

26 Mont hs
Tot a
33 Mont hs

Li ni ng

Preparation

2 Mont hs

Concreting Floor Portion at
300m month for 1920m

7 Mont hs

Concreting sides and Arch at 120
Mont hs for 1920m

16 Mont hs

Work such as grouting, etc.and
pl uggi ng ‘adits

4 Mont hs

Tota

29 Mont hs

Fi nal cl eani ng and handi ng over
2 Mont hs

Pr obabl e hol d ups

4 Mont hs

HCC rai ses certain clains by way of conpensation for the
del ay. The clains enunerated by HCC in their menorandum
dated 6.5.1992 and subsequent|y updat ed upt o Decenber
1992, were under the foll ow ng heads.

| ssue No.1

Conpensation for infructuous
over heads and fi xed expenses
Rs. 283. 80 | akhs

| ssue No. |

Conpensation for extra

i nci dence of equi pnent

char ges

Rs. 255. 63 | akhs

I ssue No. ||

Cost of Financing (Oiginal
503. 73 | akhs) later updated to
Rs. 639. 25 | akhs

| ssue No. IV

I nterest on del ayed paynents-
(Original-36.04 | akhs) (Later
Updat ed to)

Rs. 56. 21 | akhs

| ssue No.V

Extra ltens

Rs. 160. 01

Lakhs

| ssue No. VI

Cl ai ms (Pending C ains and
extra itens)

Rs. 293. 68
Lakhs
Tot al
Rs. 1688. 08

Lakhs
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A nmeeting of the full tine nmenbers of the Board with

HCC was held on 8.7.1992 and t he Chairman of KSEB agreed
for the formati on of a High Powered Committee as desired by
HCC.

On 02.03.1993, KSEB constituted an Ad hoc conmmittee

to look into the clains raised by HCC. The terns of reference
of the Conmittee were limted to the issues raised in the
Menor andum dated 6.5.1992 and in accordance with the

m nutes of the discussion held by the full time menbers with
HCC on 8.7.1992. After the Commttee started functioning,
further issues such as request of the conpany for interim
relief of Rs.350 |akhs against their clains and issues regarding
recovery rate of cenent used for concreting non-payabl e over
breakage in the tunnel were also referred to the Cormittee
vide Chief Engineer’s |letter No.D4-LPT1/93 dated 26.6.1993.

On 05.08.1993 Ad hoc Conmittee recomended interim
rel ease of funds anpbunting to Rs. 250 | akhs.

On 02.09.1993, the Ad-hoc Conmittee appoi nted by

KSEB subnmitted its report on the claimof HCC

recomendi ng KSEB to nmake a paynent of Rs. 808.26 | akhs

agai nst the aggregate claimof Rs.1688.08 lakhs made by the
HCC. The said recomendati ons of the conmmittee were based
on the follow ng concl usi ons:

(1) The various delays occurred at different
stages and periods of execution of the work,
aggregating to 47 nonths were beyond the
control of HCC or covered under "Expected
Ri sks" as defined under C .8 of the contract.

(2) That, in granting extension of time to cover
the delay of 47 nonths beyond origina
conpletion tinme of 68 nonths, the KSEB not

only did not inpose any penalties or attenpt to
get the balance work at any stage by any other
agency, at the risk and cost of the HCC,  but

al so continued to apply contract provisions
relating to cost escalations to schedul e rates
during the extended peri od.

(3) The right to claimconpensation exercised

by HCC in their menorandumis based on the

cl ear provisions of C.18 "Force Mjeure" of the
contract.

Subsequently, on 13.10.1993 Board constituted a Sub

Conmittee to study the recomendati ons of the Ad-hoc
commttee and to submit a note to the Board for discussion by
the full tinme nenbers of the Board.

The said Sub Committee on 10.11.1993 subnmitted its

report recommending that the full tine nenbers nmay have a

di scussion with the contractor on the various natters covered
in the report of the Ad\027hoc comittee for a nutually
accept abl e agreenent.

The Board in its neeting held on 12.04.1994 decided to
sanction an interest free ad-hoc advance of Rs.250 |akhs
whi ch shall be adjusted agai nst the anpbunt payable to HCC.

KSEB, on 19.04.1994, sanctioned to pay an interest free
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ad hoc advance of Rs.250 | akhs to Ms.HCC which was to be
adj usted agai nst the anpbunt payable to the conpany based on
the recommendati ons of the Ad- hoc Committee.

On 30.04.1994, the Board of KSEB resolved to pay a sum
of Rs.808.26 Lakhs to HCC subject to adjustnent of ampunts
inrelation to quantities as indicated in the report.

The Board did not confirmthe mnutes dated 30.4.1994
relating to paynent as per Ad hoc conmittee report, on the
ground that Board needs to discuss the matter further

As the question relating to paynent to HCC was raised in
Assenbly, the State Governnent agreed to re-examine in the
public interest.

A meeting between HCC and KSEB was hel d on
25.09.1994. In the said neeting, Chairnman KSEB states that
an early decision will be taken in the matter.

HCC filed OP No. 762 of 1996 before the Kerala High
Court, with inter-alia following reliefs:

(a) to i mpl enent Board’ s order dated
19. 4. 1994.

(b) to direct Board to issue consequentia
orders on the basis of the internal decision of
Board at its neeting on 30.4.1994 (which had
only remained in the mnutes of the Board
nmeeting and whi ch was subsequently nodified

by Annexure P-8 Page 149.

The High Court after perusing the files which were

produced pursuant to its directions, held that no final decision
has been taken in the matter ‘and directed the Board to take a
final decision within two nmonths.

HCC requested the Board on 31.10.1996 to pass
appropriate orders in view of the judgnent. The request was
reiterated on 02.12. 1996.

KSEB noved the Hi gh Court for extension of time to
conply with the direction dated 04.10. 1996.

Board in view of the directions of the H gh Court

consi dered Ad-hoc conmittee report and on 25.01.1997
rejected the ad-hoc conmittee recommendations. HCC filed a
Wit Appeal No.343 of 1997 before the H gh Court' against the
j udgrment dated 4.10.1996 in O P.No. 7623 of 1996. The Wit
appeal was filed on 12.02.1997.

Subsequently on 29.03.1997, Board passed fornmal order
cancel ling the order of 19.4.1994.

During the pendency of the Wit Appeal, HCC filed an
application for anendnent of the wit appeal by adding
addi ti onal grounds, which was all owed.

By the inpugned judgnent, the Wit Appeal was all owed,
directing the Board to inplenent the order of the Board dated
19.4.1994 and to issue consequential orders on the basis of
the decision of the Board dated 12.4.1994 and 30.4.1994 and
to nake necessary paynents and the order dated 29.3.1997 of
the Board was quashed.
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The High Court held in the inpugned judgnent that the
subsequent decision taken not to confirmthe mnutes at its
nmeeting held on 30.5.1994 cannot in any way dilute the
deci sion taken earlier by the Board on 19.4.1994. The High
Court was of the view that non confirmation of the m nutes
cannot have the effect of w ping out the decision taken
Accordingly, the directions as noted above were given.

Cvil Appeal No. 1465 of 2000 is filed by the KSEB, while
Cvil Appeal No. 1466 of 2000 is filed by the State of Keral a.
Learned counsel for the appellant in each case subnmitted that
the H gh Court went wong in concluding that non
confirmation of mnutes diid not have the effect of w ping out
the decision taken earlier. Wen the mnutes of the neeting
are not confirnmed at the subsequent neeting, it neans that
the decisions taken at the earlier Board' s neeting were
i ntended not to be given effect-to. The inevitable conclusion is
that the decision is not enforceable. It is further submtted
that interests is not payable and on the basis of interimorders
passed, this Court had directed paynent to the respondents
whi ch has been made and nothing further is to be paid.

In response, learned counsel for the respondents
submitted that the Board’s decision was taken unani nously
and the effect of non confirmation of m nutes cannot in any
way affect the decision which had al ready been taken

If one reads the mnutes of 30.4.1994 which were not
confirmed at the neeting held on-30:5.1994 it is clear that it
was nmerely noted that the Board decided to discuss the issue
further. The Hi gh Court rightly took note of the fact that
not hi ng happened for a long tinme. Counter affidavit was filed
stating that the Board has not finally accepted the
reconmendati ons of the Ad hoc Conmittee for paynent of
Rs. 808.26 | akhs as it was under no legal obligation to
i mpl enent the order. The Committee was constituted by the
appel | ant - Board. The varying stands, taken at different points
of time show that the object was to avoid payment. The Ad hoc
Conmi ttee which was appointed consisted of experts in‘'the
fields and al so Additional Secretary and Under Secretary to
the CGovernment. Twenty one sittings were held, site visits were
made and vol um nous documents were consi dered. After a
very detail ed consideration of the whole matter,
recomendati ons were nade for maki ng paynent of
Rs. 808. 26 | akhs as agai nst claimof Rs.1688.08 |akhs by the
respondents. The Board constituted another Sub-Conmmittee
consi sting of two menbers, one of whom was the Convener
and representative of the Board in the Ad hoc Committee.

After considering the recommendati ons and the report the
Board deci ded to make paynment of Rs.250 |akhs as an interim
paynment. On 30.4.1994 unani nously a deci sion was taken to
pay Rs.808.26 |akhs as noted by the Ad hoc Committee.

In order to test the rival subm ssions the only thing that
needs to be considered is the effect of non confirmati on of the
m nut es.

I n Shackl eton on the Law and Practice of Meetings, Tenth
Edition, at p.86 it has been stated as foll ows:
"5. Essential Points in Drafting M nutes:
M nut es should comrence with the nane of
the body concerned and give the type of
neeting (e.g executive comittee). They shoul d
state the date, tine and place of the neeting
and the tinme the neeting finished (at the end
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of the m nutes). They should also contain a
record of the names of the nenbers present

and "in attendance," and whet her present for

all or part of the neeting or a note of the list
att endance sheets or other document where

their nanes may be found. They shoul d al so
record the nane of the nenber taking the

chair. M nutes shoul d:

(a) be taken by the person best placed to do so.
| ndependence, discretion and a good
under st andi ng of the business of the

organi zation are key here. It is recommended
that a nmenber who is required to nake a
significant contribution to the nmeeting does

not al so take the m nutes;

(b) be accurate\027if there are any especially
conpl ex or technical areas recorded in the

m nutes, it is good practice to double check
these with the relevant nember to ensure

conpl ete accuracy, whilst preparing the draft
m nutes. The Chai rnman-of the neeting shoul d

be given the opportunity to conment on the
first draft before/'they are circulated to al
menbers;

(c) be clear and unanbi guous\ 027mi nutes mnust

be easily understood; not just by the members

but by others who may need to gl ean a good
under st andi ng of the conpany’s business and

deci si on-making e.g. auditors. Avoid too nany
acronyns and technical |anguage\027refer

instead to the papers for the detail if the reader
requires this;

(d) be well structured\027a good m nute taker
will be able to onit the recording of

di scussi ons which strayed away fromthe

agenda itens and were not relevant. He should
al so re-order the mnutes to tie in with the
agenda if the neeting was not well chaired and
the neeting did not strictly follow the agenda
or der;

(e) be concise\027not too |l ong or too short,
dependent of course on the culture and style of
the organi sation and the personal preferences
of the Chairman

(f) record the essential elements of the

di scussion on each item i.e. narration which

is vital to an understandi ng of the proceedings.
This will encourage nmenbers to speak up next

time and al so hel ps rem nd the organi zation

why they nmade a particul ar deci sion and how

they came to it. The full text of all resolutions
shoul d be recorded;

(g) avoid conmment and expressions of opinion
unl ess an essential part of the decision-
nmaki ng process;

(h) be produced in a tinely fashi on\027ni nut es
shoul d ideally be produced within 48 hours of
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the neeting to ensure accuracy. The mnute

taker should agree with the Chairnman a

sensible tine period for distribution of the

m nutes to nmenbers after the neeting, taking

i nto account any annual programme of

neetings and the period of time between each

He/ she shoul d al so agree whet her any

attendees at the neeting are entitled to receive
copi es of the m nutes.

The past tense should be used to record events

at the neeting, e.g. "It was reported that," and
the past perfect tense for events prior to the
neeting, e.g. "M. X reported that he had

conpl eted his survey."

The foll owing are exanples of minutes wth
suggested i nprovenent s:

M. X reported that we had secured a further
contract on satisfactory terns fromthe Z Co.
Lt d.

The use of the word "we" instead of "the
conpany" is a commpn mi'stake. In addition

the minute omts inportant particulars. The
following is suggested as a nore useful record:

1A M. X reported the signature on behal f of

the conmpany of a contact dated \005\005.withthe

Z. Co. Ltd. for the purchase of a further 1,000
tonnes of coal of the sane quality as that
previously supplied, at # \005\005per tonne, to be
delivered to the conpany’s Birm ngham

factory, delivery as required July/ Decenber

[year]. The previous contract was at # \005\005.. per
tonne. The approval of the contract was

ratified.

From a directors’ neeting:
2 Resolved that transfers of 1,000 Ordinary
shares produced be approved and passed.

The mi nute shoul d read:

2A 1t was resolved that transfers nos \005..to

\ 005\ 005 incl usive, produced to the neeting, details
of transferor and transferee below, relating to
1,000 ordinary shares in the conpany, be and

they are hereby approved for registration and

that the conmon seal of the conpany be

affixed to certificates nos\005\005. to

\ 005\ 005\ 005\ 005\ 005. . rel ati ng thereto.

Fromthe neeting of a charity:

3 M Jones said that before we nove on to
normal business there is a petition which is
bei ng presented by the St. Al bans branch for
the relief of VAT on charities. There are
petition forms here tonight and we hope that if
possible you will all sign before you | eave.

An i nproved version:

3A The treasurer drew attention to a petition
whi ch was being presented by the St Al bans
branch for the relief of VAT on charities and
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invited menbers to sign it at the conclusion of
the neeting.

From the mnutes of a managenent mneeting:

4 Radi os, cabs, yard and general housekeeping
were extrenmely poor. GENERAL COMMENT: "A

DI SGRACE"!

This might be better witten as:

4A The attendees felt that the standard of
housekeepi ng, particularly in respect of the
radi os, cabs and yard, was extrenely poor and
i ndeed di sgraceful\027and it was agreed that
(action to be taken, by whomand in what
timescal e.)

Wthin a single paragraph it may not be
necessary to introduce every sentence with

wor ds whi'ch i nply reported speech. For

exanpl e, the minutes of a neeting of the

council of an association could (quite correctly)
read as foll ows:

5 The chai rman expressed di sappoi ntment at

the figures for 1996.  She stressed the need for
urgent action, to avoid exhaustion of the
reserves. She said that, w th additiona
expenditure on the awards, pressure on

resources woul d be acute. She pointed out that
part of the problemresulted fromthe decision of
previous councils not to increase subscription
rates.

This could be better reported as foll ows:

5A The chai rman expressed di sappoi ntnent at
the figures for 1996. Wth additiona
expenditure on the awards, and because

previ ous councils had decided not to . increase
subscription rates, urgent action was
necessary to avoi d exhaustion of the reserves.

The nanes of the proposers and seconders of
notions are usually shown, but there is no

need to record details of voting. Mtions which
are not seconded need not be recorded

although it can be useful in understanding the
collective will of menbers.

6. CONFI RVATI ON OF THE M NUTES

Deci si ons once arrived at do not need
confirmati on:

At a vestry neeting it was the usual procedure
to read over at the next neeting the

resol utions of the preceding one. At the second
of two neetings there was consi derabl e

di versity of opinion as to the votes admitted at
the first meeting, but judgnent was to the
effect that there was no necessity for the
confirmation by the second vestry of what was
legally done at the first, if the first was a | ega
vestry neeting the election thereat was | egal
However, confirmation of the m nutes as an
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accurate record of the decisions made at the
previous neeting is usually obtained by
submitting themto the chairman of the next
neeting for signature. If they have not been
previously circulated he will ask the secretary
to read them and, if the neeting confirmns
(usually on a show of hands) that they are a
correct record, he will sign them If they have
previously been circulated, he will sign them
wi thout their being read out if the nmeeting so
agr ees.

The chai rnman who signs the mnutes at the

next neeting need not necessarily have been

the chairman of the previous neeting or

i ndeed even present at the neeting of which

the minutes are a record. His action in signing
themis nerely to record that they are a correct
record of 't he busi ness transacted.

There nmay however be occasi ons where the

Chai rman al t hough having no reason to

guestion the accuracy of the record, refuses to
sign the mnutes. In such cases a record

shoul d be made in the m nutes to the effect
that the m nutes of the previous neeting were
correct.

If there is a considerabl e interval between
neetings, the chairmn can signthe m nutes
as soon as they have been prepared: this
power is useful too when the mnutes are
needed to confirmto third parties that a
particul ar deci si on has been nade.

In Chetkar Jha v. Viswanath Prasad Verma and Os.
(1971 (1) SCR 586) it was noted .inter alia as foll ows:

"The question then is whether the ninutes, as
drafted and placed before the neeting on July
3, 1963, could be altered as was done on that
day. The alteration clearly was not of a mnor
or a clerical error but constituted a substantia
change. M nutes of a neeting are recorded to

saf eguard agai nst future disputes as to what

had taken place thereat. They are a record of
the fact that a nmeeting was held and of the
deci sion taken thereat. Usually they are

witten up after the term nation of the neeting,
often fromrough notes taken by the person

who is to draft themand then are placed

before the next neeting for what is generally
known as "confirmation", though they are

pl aced for verification and not for confirmation
I ndeed, there is no question of any

confirmation at the next neeting of a decision
already taken, for, a decision once taken does
not require any confirmation. Accordingly,

when mnutes of a meeting are placed before

the next meeting only thing that can be done is
to see whether the decision taken at the
earlier neeting has been properly recorded or
not. The accuracy of the minutes and not the
validity of the decision is, therefore, before the
nmeeting. Once a decision is duly taken it can
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only be changed by a substantive resolution
properly adopted for such a change. Wen,
therefore, a decision is taken and is m nuted
and such mnutes are signed by the Chairman
they become prina facie evidence of what took
pl ace at the neeting. In the case of conpany
neetings, every neeting of directors or
nmanagers in respect of whose proceedi ngs

m nut es have been so made is deened to have
been properly held and convened and al
proceedi ngs had there to have been duly had
and all appointnents of directors, managers or
liquidators are deened to be valid unless the
contrary is proved. (cf. Halsbury's Laws of
Engl and, 3rd Edn. vol. 6, p. 318). This is the
posi ti on when mi nutes have been signed by

the Chairman. After such signature they

cannot be altered. But before the mnutes are
signed they can be altered if found to be

i naccurat'e or not in accord with what was
actually decided. |If that were not to be so, it
woul d result in great hardship and

i nconveni ence, for, however, inaccurate they
are, they cannot be altered to bring themin
conformity with the actual decision. [of. Talbot,
WF., Conpany Meetings, (1951 ed. P.82).

This was precisely what was done at the
meeting of July 3, 1963 and no objection to
the course adopted then by the Chairnman and
the Syndicate could be validly taken
particularly as none present then had rai sed
any protest against the alteration. The
decision relied on by M. Jha inIn re

Bot her ham Al um and Cheni cal Conpany

(1884 (25) Ch.D.p.103) is altogether on a

di fferent question and cannot. be of any
assi st ance.

Since the Vice-Chancellor was right in his
under st andi ng that what had been deci ded at
the nmeeting of May 7, 1963 was not to accept
the Conmi ssion’s reconmendati on and since

such refusal to accept neant under Section
26(4) that the natter should be sent back to
the Conmi ssion for recomendation, his

action in asking the Conmi ssion to reconsider
clearly fell under Section 26(4) and coul d not
be said to be unwarranted as the Chancell or

rul ed. Since that was actually the decision of
the Syndicate, the Vice-Chancell or was bound
to followit up by witing to the Comm ssion to
reconsi der its recommendation. It is sonewhat
difficult to appreciate the Chancellor’s
observation that that action was unwarranted
as it was wthout the Syndicate s sanction
Once the Syndicate had taken the decision of
not accepting the recommendation, it was
obligatory under s. 26(4) to refer back the
matter to the Comm ssion. The action taken by
the Vi ce-Chancel | or was consequential and
required no further sanction of the Syndicate.
Equal | y unsust ai nabl e was the view of the
Chancel lor that the alteration in the m nutes
on July 3, 1963 constituted a revision or a
reci ssion of the earlier decision or that such
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revision or recission could not be made before
the expiry of six nmonths as provided by the
rul e passed by the Syndicate in 1952. In our
view, the revised advertisenent, the rem ssion
of the matter to the Commi ssion, the
recommendati on of respondent 1 by the

Conmi ssion and t he proceedi ngs of the

Syndi cate’s neeting of July 3, 1963 incl uding
the revision of the draft mnutes were all in
accordance with the provisions of the Act and
the University Statutes and therefore the
Chancel l or had no jurisdiction under Section
9(4) of the Act to annul the decision of the
Syndi cate or the proceedi hgs of the neeting of
July 3, 1963".

Above being the position, the Hi gh Court’s view that the
deci si on taken on 30.4.1994 has to be given effect to cannot
be faulted. As rightly submtted by |earned counsel for the
respondents non confirmation of m nutes does not have any
effect on the decision taken at the earlier nmeeting. The position
has been illum natingly stated in Chetkar Jha' s case (supra).

Pursuant to the orders passed by this Court, Rs.500
| akhs have been paid to the respondents and Rs. 300 | akhs
have been deposited pursuant to the order dated 2.5.2006.
The anmount has been deposited with the Registry of this Court
to be invested in Fixed Deposit. Let this amount be rel eased to
the respondents with interest accrued thereon. The
respondents shall be entitled to interest @.5%fromthe date
of Division Bench’'s judgnment i.e. 15.12.1998 after adjustnent
of the ampunts paid and the interest elenments so far as
rel atable to the paynent. The bal ance anount shall be paid
within a period of three nonths from today.

The appeals are dism ssed with the aforesaid
nmodi fications. There will be no order as to costs.




