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I N THE SUPREME COURT OF | NDI A
CVIL ORI G NAL JURI SDI CTI ON

VWRIT PETITION (€ NO 35 OF 2012

Common Caus
Ver sus
Union of India & Os.

JUDGMENT

JAGDI SH SI NGH KHEHAR, J.
1. Through the instant Wit Petition filed by Conmon
Cause invoking the jurisdiction of this Court under Article

32 of the Constitution of India, it is brought out, that

there are ext ensi ve al | egati ons agai nst t he pr esent
Chai r man of t he Nat i onal Human Ri ghts Conmi ssi on
(hereinafter referred to as t he " Commi ssi on"), whi ch
require to be enquired into. It is subnmitted, that under

the provisions of the Protection of Human Rights Act, 1993
(hereinafter referred to as the "1993 Act"), the authority
toinitiate an enquiry into the natter, is vested with the

Presi dent of India. It is accordingly pointed out, that a
communi cati on dated 4.4.2011 was addressed by Canpai gn for

Judi cial Accountability and Reforns, to the President of

India, requesting her to make a reference to the Suprene

Court for hol di ng an enqui ry, to pr obe t he
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| evel | ed against M. Justice K G Bal akri shnan, ex-Chief
Justice of India, under Section 5 of the 1993 Act.
2. It is pointed out, that even though a period of nore

than one year has | apsed since the aforesaid comruni cation

was addr essed to t he Pr esi dent of I ndi a and

M nister of India, the petitioner has neither received a

response to the comuni cation dated 4.4.2011, nor has a
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t he



Suprenme Court under Section 5 of the 1993 Act.

3. During the course of hearing, |earned counsel for
the petitioner invited our attention to a newspaper report,
whi ch had appeared in the Econonic Tines dated 22.6.2011

cont ai ni ng al | egati ons agai nst three relatives
Justice K G Bal akri shnan. It is submtted, that two sons-
in-law and a brother of the present incunbent of the Ofice

of Chai r man of t he Commi ssi on, wer e bl aned for

of M.

havi ng

assets beyond their known sources of incone. Ref erence was

al so made to the comruni cation dated 4.4.2011 addressed by
the Canpai gn for Judicial Accountability and Reforns to the

Presi dent of India, where allegations were |evelled agai nst

t he Chairman of the Commi ssion under five heads. Firstly,

for owning benam properties in the names of his daughters,
sons-in-law and brother ; secondly, for getting allotted
benam properties fromthe Chief Mnister of Tanmi|l Nadu in

the nane of his forner-aide M Kannabiran ; thirdly, for
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approvi ng evasive and false replies to an application under

the Right to Information Act filed by Shri Subhash Chandra

Agarwal , relating to declaration of assets by Judges of

this Court ; fourthly, resisting attenpts to
el evation of Justice P.D. Dinakaran to the Suprene Court of

I ndia, despite allegations of |and-grab, encroachnment and

possessi ng assets beyond his known sources of income ; and

| astly, suppressing a letter witten by a Judge of the High

Court of Madras, alleging that a forner Union Mnister (A

Raja) had tried to interfere in his judicial functioning.

Based on the aforesaid allegations, it was sought to be

concl uded, t hat Justice K G Bal akri shnan, t he
i ncunbent of the O fice of Chairman of the Conmi ssion, has

been guilty of several acts of serious m sbehaviour.

was accordingly t he claim of t he petitioner

reference be made for an enquiry into the aforesaid all eged

acts of m sbehavi our at t he hands of Justice

stop

pr esent
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Bal akri shnan, to the Suprene Court under Section 5 of the
1993 Act.
4, Section 5 of t he 1993 Act is bei ng extracted

her ei nbel ow: -

"5. Resi gnation and renoval of Chairperson and
Menber s
(1) The Chairperson or any Menber may, by notice

in witing under his hand addressed to the
President of India, resign his office.
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(2) Subj ect to the provisions of sub-section
(3), the Chairperson or any Menber shal
only be renoved fromhis office by order of
the President of India on the ground of
proved m sbehavi our or incapacity after the
Suprenme Court, on reference being nmade to it
by the President, has, on inquiry held in
accordance with the procedure prescribed in
that behal f by the Suprene Court, reported
that the Chairperson or the Menber, as the
case may be, ought on any such ground to be
removed.

(3) Not wi t hst andi ng anything in sub-section (2),
the President, may, by order, renove from
of fice the Chairperson or any other Menber
i f the Chairperson or such other Menber, as
the case may be, -

(a) i s adjudged an insolvent; or

(b) engages during his termof office in
any paid enploynment out side the duties
of his office: or

(c) is unfit to continue in office by

reason of infirmty of mnd or body; or
(d) is of unsound mind and stands so

decl ared by a conpetent court; or
(e) is convi cted and sent enced to

i mprisonment for an offence which in

t he opi nion of the President involves

nmoral turpitude."”
A perusal of Section 5(2) reveals the procedure for renoval
of a Chairperson/ Menber of the Conmmi ssion. It is apparent
fromthe procedure contenpl ated under Section 5(2) of the

1993 Act, that on being satisfied, the President of India

shall require an enquiry to be conducted by the Suprene

Court. It is also apparent that the President of India,
whi | e di schargi ng her duti es, is to be  guided by the
Council of Mnisters. Accordingly, in terns of the mandate

of Section 5(2) of the 1993 Act, if a decision is to be
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t aken to hol d an enqui ry agai nst an i ncunbent



Chai r per son/ Menber of t he Conmi ssi on, t he Presi dent of
India would require the advice of the Council of Mnisters.

It is only thereafter, if a prina facie case is found to be

made out, that the President of India on being satisfied,

may require the Supreme Court to initiate an enquiry into

the all egations, under Section 5(2) of the 1993 Act.

5. The facts narrated in the pleadings of the instant

case and t he submi ssi ons made by t he | ear ned counse
appearing on behalf of the petitioner reveal, that a series

of allegations have been | evelled agai nst the Chairnan of

the Conmi ssion, in the comunicati on addressed by Canpai gn

for Judicial Accountability and Reforns, to the President

of India and Prinme Mnister of India, on 4.4.2011. These
al | egati ons ought to have been forwarded to the Suprene

Court, for an enquiry into the natter. The sane havi ng not
been done, a prayer has been nmade by the petitioner, for

the issuance of a wit in the nature of Mandanus, requiring

the President of India to make a reference to this Court

under Section 5(2) of the 1993 Act, for holding an enquiry

agai nst respondent No. 3, i.e., the present Chairman of the

Conmi ssi on

6. We have given our thoughtful consideration to the

solitary prayer made in the instant Wit Petition. It is

not possible for us to accept the prayer nade at the hands
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of the petitioner, for the sinple reason that the first

step contenpl ated under Section 5(2) of the 1993 Act is the

satisfaction of the President of India. It is only upon

the satisfaction of the President, that a reference can be

made to the Suprene Court for holding an enquiry. Thi s
Court had an occasion to deal with a simlar controversy

based on sinmilar allegations against respondent No. 3 in

Manohar Lal Sharma Vs. Union of India [WP. (C No. 60 of

2011 deci ded on 7.5.2012], wherein this Court, whil e

di sposing of the Wit Petition, required the petitioner to



approach the competent authority under Section 5(2) of the
1993 Act . As noti ced above, t he satisfaction of t he

President of India is based on the advice of the Council of

M ni sters. The pl eadi ngs in t he Wit Petition do not
reveal , whet her or not any del i berations have been
conduct ed ei ther by t he Pr esi dent of India or by t he

Council of Mnisters in response to the comunication dated

4.4.2011 (addressed to t he Pr esi dent of I ndi a, by t he
Canpai gn for Judicial Accountability and Reforns). It is
al so t he submi ssi on of t he | ear ned counsel for t he

petitioner, that the petitioner has not been informed about
the outcone of the comunication dated 4.4.2011

7. In the peculiar facts noticed herei nabove, we are
satisfied, that the instant Wit Petition deserves to be

di sposed of by requesting the conpetent authority to take a
7

deci sion on the comunication dated 4.4.2011 (addressed by

the Canpaign for Judicial Accountability and Reforns, to

t he Pr esi dent of I ndi a) . | f the allegations, in the
af oresai d determ nation, are found to be unworthy of any

further action, t he petitioner shal | be i nf or med
accordi ngly. Al ternatively, the President of India, based

on the advice of the Council of Mnisters, nmay proceed with

the matter in accordance with the mandate of Section 5(2)

of the 1993 Act.

8. Di sposed of in the abovesaid terns.

..................... J.
(B. S. Chauhan)
..................... J.
(Jagdi sh Si ngh Khehar)
New Del hi ;
May 10, 2012.
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WRI T PETITION (CIVIL) NO (s). 35 OF 2012
COVMON CAUSE Petitioner (s)
VERSUS
UNION OF I NDI A & ORS. Respondent (s)

Date: 10/05/2012 This petition was called on for
pronouncenent of judgnent today.

For Petitioner (s)
M. Prashant Bhushan, Adv.

For Respondent (s)

Hon’ bl e M. Justice Jagdi sh Singh
Khehar pronounced the judgnent of the
Bench conprising of Hon’ble Dr. Justice
B. S. Chauhan and Hi s Lordship.

The wit petition is disposed of in
terms of the signed reportabl e judgnent.

(O P. Sharma) (MS. Negi)
Court Master Court Master
(Signed reportable judgnent is placed on the file)



