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Cl VI L APPEAL NQ(S) . 8129/ 2009

SYED MOHAMVED ABBAS ALI MEERZA Appel | ant (s)
VERSUS
STATE OF WEST BENGAL & ORS. Respondent ( s)
(WTH APPLN. (S) FOR EXEMPTI ON FROM FI LI NG O. T. AND DI RECTI ONS AND
PERM SSI ON TO FI LE REJO NDER AFFI DAVI T AND | NJUNCTI ON AND
PERM SSI ON TO FI LE ADDI TI ONAL AFFI DAVI T AND OFFI CE REPORT)
W TH
C. A NO 8130/2009
(W TH OFFI CE REPORT)

Date : 13/08/2014 These appeals were called on for hearing today.

CORAM : HON BLE MR, JUSTI CE RANJAN GOGO
HON BLE MR JUSTI CE R K. AGRAVWAL

For Appellant(s)
CA 8129/09 Jai deep Gupta, Sr. Adv.
G S. Chatterjee, Adv.
Raja Chatterjee, Adv.

Runa Bhuyan, Adv.

CA 8130/09 & rr in
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Subhodh Kunar Pat hak, Adv.
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Shashi Ranj an, Adv.

Dhar mendra Kumar Si nha , Adv.
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For Respondent (s)
M. Anip Sachthey, Adv.
M. Shagun Matta, Adv.

UPON hearing the counsel the Court namde the follow ng
ORDER

Cvil Appeal NO 8129 of 2009 is allowed and Civil
Appeal No. 8130 of 2009 is dismssed in terns of the signed
order.

[ VI NOD LAKHI NA] [ TAPAN KUVAR CHAKRABORTY]
Signature Not Verified

Digitally signed by
COURT MASTER COURT MASTER
Vi nod Lakhi na
Dat e: 2014.09. 25
15:40:26 | ST
[ SIGNED ORDER |'S PLACED ON THE FI LE]
Reason:
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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NO. 8129 OF 2009

SYED MOHAMMVED ABBAS
ALl MEERZA ... APPELLANT



VERSUS

STATE OF WEST BENGAL

& ORS. ... RESPONDENTS
W TH
ClVIL APPEAL NO. 8130 COF 2009

AFSAN MEERZA & ORS. ... APPELLANTS
VERSUS

UNION OF I NDI A & ORS. . . . RESPONDENTS
ORDER

Bot h t hese appeal s ari se out
the judgnent and or der dat ed 30t h June,

2006 passed by the Hi gh Court of Calcutta
in F.M A No.2051 of 2003. Arecita
the facts in Gvil Appeal No.8129 of 2009
woul d suffice for t he pur pose

adj udi cation of both the appeals.

The i npugned order passed by the
H gh Court was on the basis of a remand
made by this Court by its order dated 22nd
February, 2000 in Civil Appeal No.1680 of
1994. As t he case has a | ong
chequered history, the relevant facts can
be conveniently recapitul ated from
aforesaid order of this Court,

rel evant part of which is extracted bel ow

"The gr eat gr andf at her of
Syed Fat yeb Ali Meer za
(hereinafter referred to as ('the
Wit Petitioner’) was t he
i ndependent ruler of Bengal
Bi har and Orissa in the year
1891. Wth the advent of the

British Rule he entered into an
agreenent on 12th March, 1891
According to the wit Petitioner

as per hi s i ndenture t he
properties nmentioned therein were

to be enjoyed by the Nawab

of

and

t he

t he

of

of



Bahadur and hi s heirs and
successors in perpetuity. One
change whi ch was nade was t hat
i nstead being regarded as the
Nawab Nazam of Bengal , Bi har and
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Oissa he was to have the title
of Nawab N zam of Murshi dabad.
The first Nawab died in the year
1908 and he was succeeded by his
el der son Wasif Ali Meerza.

In 1933 the managenent of the
Est at e of t he Nawab of
Mur shi dabad was taken over under
t he Mur shi dabad Est at e
Admi ni stration Act , 1933.
According to the wit petitioner
this managenent was assuned for
and on behal f of the Nawab and
for t he benefit of t he
Mur shi dabad famnily

The Second Nawab Wasif Al
Meerza died in the year 1959 and
his el dest son Waris Ali Meerza
succeeded himas the third Nawab
of Murshi dabad. This Nawab di ed
in the year 1969. According to
the wit petitioner the third
Nawab did not |eave any male heir
who could legitimtely succeed
Waris Ali Meerza (the second
Nawab of Muirshi dabad), he was
therefore entitled to succeed and
be recogni zed as Nawab Bahadur.

In the neanti nme Mirshi dabad
Estate Trust Act , 1963 was
enact ed for t he pur pose of
creation of a trust in respect of
the properties enjoyed by the
second Nawab of Mur shi dabad.
This trust was created for the

benefit of his sons and daughters
including the wit petitioner

For the purposes of this appea
we may only note that apart from
right of residence in at |east
one of the properties of the
second Nawab the wit petitioner
was al so entitled to receive a
mont hly sum from the incone of
the trust. This Act clearly
stated that the all owances which
wer e payabl e were heritable and
one of the persons to whomthis
al | owance was to be paid was
Muzaf ar Jah Syed Sajid Al



Meerza. He was stated to be the
son of the second Nawab by his
wi fe by nuta marri age.

Further difficulties for the
Mur shi dabad fanmily arose with the
enact nent of the Mur shi dabad
Estate (Managenment of Properties)
and M scel | aneous Provi sions Act,
1980. Through the preanbl e of
the act stated that it was to
provi de for the managenent of the
properties of the Mirshidabad
Estate, what in fact it did was
that by virtue of Section 3 of
the said Act the properties of
t he Mur shi dabad Estate wer e
transferred to the Governnent.
Sub-section (2) of Section 3
provided that with the transfer
of the said properties the State
Governnment coul d take such steps
as it considered necessary for
securing the possession thereof.

The Wit petitioner t hen
filed a Petition under Article
226 of the Constitution of India
before the Calcutta H gh Court,
i nter alia, chal | engi ng t he
validity of the 1980 Act.....

The Singl e Judge of t he
Cal cutta High Court canme to the
concl usi on, repel ling t he
contention rai sed on behal f of
the respondent, that the wit
petitioner has a locus standi to
file Wit petition. Thr ee
sections, nanely, Sections 10 and
12 were struck down and the wit
petition was di sposed of.

Both the wit petitioner as
well as the State of West Benga
filed appeal s before the Division
Bench. By the inpugned judgnent
dat ed 22nd Decenber, 1992 the
Di vi si on Bench has cone to the

concl usi on t hat t he Wit
petitioner had no locus standi to
file the wit petition. It,

therefore, did not go into the
ot her contentions which had been
rai sed in the appeal

Syed Fateyab Ali Meer za
then filed the present appea
before this Court by Specia
Leave. During the pendency of
this appeal Syed Fateyab Al
Meerza died on 3rd January,
1998. Two applications have



been filed; one 1A No.4 of 1998
by Sajid Ali Mrza and the
other being I A No.5 of 1998 by
Syed Mohamed Abbas Ali Meerza
clainmng the same relief of
bei ng substituted as the | ega
representative of Syed Fateyab
Ali Meerza. Sajid Ali Meerza,
the applicant in I A No.4 of
1998 is claiming to be the

| egal representative on the
basis of being the son by muta
marri age of the second Nawab,
Wasif Ali Meerza. The applicant
in 1A No.5 of 1998, nanely,
Syed Mohamed Abbas Ali Meerza
is claimng to be the | ega
representative on the basis of
his being the son of the
daughter of the second Nawab
Wasif Ali Meerza

As there is di spute
between the two applcants as to
who is entitled to becone the
| egal representative of Syed
Fat eyab Ali Meer za, for t he
pur poses of this appel only we
bring both of themon record as
the | egal representative of Syed
Fateyab Ali Meerza, but this is
subj ect to the outconme of any
ot her proceedings including the
deci sion by the Hi gh Court with
regard to their status qua Syed

Fateyab Ali Meerza. As far as
this appeal is concerned their
i nterest is not in conflict

because both of them contend that

Syed Fateyab Ali Meerza had the

|l ocus standi to file the wit
petition in the Cal cutta High
Court and the view of the
D vi sion Bench to the effect that
Syed Fateyab Ali Meerza had no

| ocus standi is not correct.

W have heard the | earned
counsel for the parties at length
and it appears to us, w thout
going into the contentions of
merits rai sed in the writ
petition, that Syed Fateyab Al
Meerza did have the | ocus stand
to file the wit petition. It
cannot be di sputed that under the
1963 Act Syed Fateyab Ali Meerza
was entitled to some benefit in
his own right............ In as
much as the 1980 Act affected the
benefits which Syed Fateyab Al
Meerza was entitled to under the
1963 Act, he certainly had the



|l ocus standi to file the Wit

Petition. The decision of the
Cal cutta Hi gh Court to t he
contrary in this regard is

fall aci ous.

For the aforesaid reasons
this Apeal is allowed, inpugned
j udgnent of the Calcutta High
Court in F.MA T. No. 484 of
1991 is set aside. The said
appeal is restored to the file

of the High Court. The Hi gh
Court will now decide the said

Appeal afresh and will also
deci de as to who can be
substituted as t he | ega
representative in place of Syed
Fateyab Ali Meerza.
There will be no order as
to costs.”
It woul d, t hus, appear from the
af oresai d order dated 22nd February, 2000
that what was required to be decided by
the High Court in terns of the aforesaid
order was whether the appellant in G vi
Appeal No. 8129 of 2009 - Syed Moharmmed
Abbas Ali Meerza or the |legal heirs of the
second claimant Sajid Ali Meerza (died in
the meantinme) who are appellants in Gvi
Appeal No. 8130 of 2009 are t he | ega

representatives of Syed Fat eyab Al

Meerza, the original wit petitioner, who

had chal | enged t he validity of t he
Mur shi dabad Estate ( Managenent of
Properties) and M scel | aneous Preni ses

Act, 1980 (West Bengal Act XV of 1980)

(for short "1980 Act") before t he Hi gh
Court. On the basis of the decision on

t he sai d quest i on, t he Hi gh Court



thereafter was required to decide on the
merits of t he chal | enge as regards t he
validity of the aforesaid Act of 1980.

The Hi gh Court by t he i mpugned
j udgnent and order dated 30th June, 2006
took the view that both sets of claimnts
are not entitled to pursue the proceedings
pendi ng before the H gh Court insofar as
the challenge to the 1980 Act is concerned
and, t heref ore, the said proceedi ng had
abat ed. In Vi ew of t he aforesaid
concl usion, the High Court had no occasion
to gointo the nmerits of the challenge as
regards t he validity of t he 1980 Act .
Aggri eved, t he cl ai mant - Syed Mohammed
Abbas Ali Meerza and the legal heirs of
the second claimant Sajid Ali Meerza have

filed the two appeals that are before us.
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I nsofar as Civil Appeal No.8130 of
2009 filed by the legal heirs of second
claimant Sajid Ali Meerza are concerned,
the H gh Court canme to the conclusion that
the said heir had in the neantine died and
was survived by hi s wi dow and t wo
daught ers. The question referred to the
Hi gh Court for its decision did not cal
for an answer i nasnuch as t he right of
succession as the Nawab of the Mirshi dabad
Estate was required to be determ ned by
the Law of Prinpgeniture, the eldest nale
of t he el dest branch bei ng preferred.
This was in terns of the Deed of Indenture

dated 12th March, 1891 which was affirnmed



by the Mirshi dabad Act of 1891. The said
provi sion was not replaced or altered by
any of the subsequent enactments made from

time to tine.

The Hi gh Court in t he i mpugned

order had al so enbarked upon an el aborate

di scussi on on t he meani ng of t he

expr essi on "Pri nogeni ture" and concl uded

t hat "we are of t he Vi ew t hat
Pri nogeni ture | aw of Successi on as
i ndi cated in t he I ndenture in questi ons

means excl usion of female and restricting

t he i nheritance to t he seni or - nost mal e
menber". In this regard, reliance was
al so placed on a decision of this Court in

Dattatraya alias Pr akash and ot hers Vs
Krishna Rao alia Lala Saheb Baxi Through

Lrs and others [(1993) Suppl. (1) SCC 32].

Havi ng consi der ed t he reasoni ng of t he
Hi gh Court, we are of the view that no

error can be found either with regard to

t he meani ng of t he expressi on
"Prinogeniture - Law of Successi on’ or
with regard to the concl usions regardi ng
t he claim of the
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Il egal heirs of Sajid Ali Meerza as made in

Civil Appeal No.8130 of 2009. To buttress
the contentions advanced in the aforesaid

Cvil Appeal , a feeble attenpt has been

made by the | earned counsels to contend

t hat t he Law of Pri nogeni ture will not

11



govern t he successi on whi ch has to be
determ ned as per the Muslim Personal Law

(Shia Law) . In this regard, we have
al ready noticed the ternms of the original

Deed of Indenture of 1891 and the position

under t he Statutory enact ment s t hat
fol | owed. Successi on was required to be

governed by the Law of Prinogeniture and

not by the Shia Mislim Law.

Conming to the claimof Syed Mbhanmed
Abbas Ali Meerza who is the appellant in
Gvil Appeal No. 8129 of 2009, we have

noticed that the Hi gh Court understood the
13

said claimto have been made through the

pr edeceased si ster of t he ori gi nal Wit
petitioner i.e. Syed Fat eyab Ali Meer za
i.e. daught er of t he second Nawab Syed

Wasif Ali Meerza. This al so appears to be

basis of the claimearlier raised by the

appel | ant bef ore this Court in G vil
Appeal No. 1680 of 1994. Consi dering the

claimof the appellant Syed Mohamed Abbas

Ali Meer za on t he sai d basi s, t he Hi gh
Court t ook t he Vi ew t hat t he appel | ant

Syed Moharmed Abbas Ali Meer za cannot
claim i nheritance as t he Law of
Pri nogeni ture excl udes t he ri ght of a

femal e or any claimthrough a fermale heir.
Wiile no fault can be found with the said
under st andi ng, what cannot be ignored is

the fact that the appellant Syed Mohamred

Abbas Ali Meerza also had a claimas the



son of Syed M. Sadeque Ali Meer za
married the only daughter of the second

Nawab Syed Wasif Ali Meerza, the sister of

the original wit petitioner Syed Fateyab

Al'i Meer za. Thi s is evi dent from

geneal ogi cal tabl e, whi ch forns part

t he

of

the order of the High Court. As the said

geneal ogi cal tabl e was bef ore t he
Court while considering the claimof the

appel I ant Syed Mohammed Abbas Ali Meerza,

and, in fact, t he sai d tabl e
considered by the Hi gh Court, the totality

of t he picture emanat i ng from

Hi gh

was

t he

geneal ogi cal tabl e, in our consi der ed

Vi ew, ought to have been t aken

into

account by the High Court. The order of

this Court in Civil Appeal No.1680 of 1994
t hough records the basis of the clai mmade

before it by the appellant Syed Mhanmed

Abbas Ali Meer za was certainly
concl usi ve of the issue which, in fact,

was | eft for determ nation by t he

not

Hi gh

Court. The or der of t he Hi gh Court,

unfortunately, takes into account a part

of the claimignoring the other part which

is evident fromthe admtted records of

t he case. If that be so, the order of the

Hi gh Court has to be under st ood to
vitiated by non consi derati on of
essenti al and r el evant part of
geneal ogy of the parties naking the said

order legally fragile.

be
an

t he

14
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As the geneal ogi cal table which forns
a part of the order of the Hi gh Court was
not disputed before the Hi gh Court, the
same can provide a safe and accurate basis

for final determination of the right of

t he appel | ant Syed Moharmed Abbas Ali
Meerza to pursue the proceedi ngs before
the Hi gh court follow ng the death of the
ori gi nal petitioner Syed Fat eyab Ali
Meer za.

In Vi ew of t he fact t hat t he
appel I ant Syed Mohammed Abbas Ali Meerza
is the son of Syed MI. Sadeque Ali Meerza,
who is a lineal descent fromthe second
son of the original Nawab, we hold that
t he appel | ant Syed Moharmed Abbas Ali
Meerza is entitled to step into the shoes
of t he deceased petitioner Syed Fat eyab
Ali Meerza as his lawmful legal heir so as
to pur sue t he pr oceedi ngs presently
pendi ng bef ore t he Hi gh Court.
Consequent | vy, we al | ow Givil Appeal
No. 8129 of 2009 whil e di smi ssi ng G vil

Appeal No. 8130 of 2009.
17

Consequent to our order as above,
t he Hi gh Court will now adj udi cat e
F.MA T. No.484 of 1991 or 2051 of 2003,
as may have been r enunber ed, on merits

after hearing all the contesting parties.
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.................... , J.
(RANJAN GO0

.................... L J.
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